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—— The committee on bills of lading, appointed at the 
of Lading last convention of the American Bankers’ Associa- 
as Security. tion, have been doing good work in the banking 
interests in their efforts to secure a bill of lading 
which will be a measurably safe security for bank advances. After 
several conferences with the committee representing the carriers, 
the banker’s committee reached the conclusion that they could 
not obtain, by agreement with the carriers, such amendment of 
the existing bill of lading as would provide necessary safeguards 
to the holder, and that Congress was the proper body to look 
to for regulation of a subject of such tremendous importance to 
the banking and commercial interests of the country. Accordingly 
a proposed law has been drafted and introduced in Congress re- 
lating to interstate bills of lading. We publish elsewhere in this 
number a copy of the proposed act with accompanying circular 
letter issued by the committee, also the argument which has been 
prepared by the editor of this JOURNAL, as counsel to the com- 
mittee, in which the necessity for the proposed legislation is at- 
tempted to be demonstrated. 

There will soon be a hearing upon this bill by the House Com- 
mittee on Interstate and Foreign Commerce, and the influence 
and earnest effort of every banker in the country should be en- 
listed in its support. 


Collection Many banks which receive out-of-town checks for col- 
From lection, mail such checks direct to the drawee for re- 
Drawee- mittance, especially where the drawee is a correspond- 
ent of the transmitting bank. That such a practice 

places upon the sending bank the risk of the continued solvency 
of the drawee bank has been shown by a number of cases, and is 
again illustrated by the decision of the Supreme Court of Ala- 
bama which we publish in this number. In this case, where a col- 
lecting bank mailed a check direct to the drawee and received the 
latter’s check in return which was dishonored because of failure of 
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the bank, such direct presentment was held negligent, and not 
justified by a custom of banks to transact business in that man- 
ner. If the transmitting bank in this case had mailed to the bank 
which failed, a check on another bank for collection, it would have 
been protected, but where it mailed the check to the drawee direct, 
it was negligent, and took upon itself the risk of the drawee’s 
solvency. 

The subject of presentment and collection of paper by mail is 
one that calls for legislative regulation. The law governing the 
bank’s duties, and the actual practices of banks, are too far 
apart, and need reconcile nent. 


Dishonor of One of the conditions connected with the trans- 
Telegraph mission of money by telegraph is its quick pay- 
Money Order ment. If the person to whom money is sent 
from a distance can wait for two or three days, 
or for the regular course of mail, the usual method of transmis- 
sion is by draft, or money order, or sometimes the currency itself 
will be forwarded in registered mail package; should, however, 
‘the payee need the money the same day, the telegraph money 
order is the method employed. 

In view of the condition of urgency or immediate necessity 
implied from the use of the telegraph in the transmission of money 
the law, it would seem, looks with rigid eye upon any delay in 
the performance of the contract of payment by the telegraph com- 
pany and will not accept excuses which, in the case of an ordinary 
bank draft, for example, might justify the payor in withholding 
immediate payment. 

We publish in this number a very interesting case decided by 
the Supreme Court of Florida which will illustrate this point. A 
gentleman resident of Ocala, Florida, was traveling with his wife 
and two small children from Buffalo, N. Y., to Ocala. When 
Philadelphia was reached, he found himself almost out of funds. 
At 11 a. m. he telegraphed his Ocala bankers ‘‘Wire me at once 
twenty-five dollars. Waive identification,’’ and being advised the 
reply would be received in two or three hours, he expended all his 
money, except one dollar and ten cents, in securing a section in 
the sleeping car to Jacksonville, Florida. The bankers promptly 
honored the demand, paying the telegraph company $26.85, the 
amount and toll, but the telegram was not received in Philadelphia 
until after 5 o’clock and within a short time of the leaving of the 
train for Jacksonville. 

The name of the payee was “G. Wake. Wells,’’ but, by mistake 
of the telegraph company, it ordered payment made to “G. Wake. 
Fells.” The company’s agent in Philadelphia was satisfied as to 
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the payee’s identity and that the mistake occurred in transmis- 
sion, but declared his inability to pay the money over until the 
mistake was corrected, which would take several hours. He was 
fully informed of all the circumstances but refused to pay the 
money, and the payee and his family were compelled to un- 
dertake the journey of over 1000 miles without food, and with in- 
sufficient means to procure food, suffering much pain and humilia- 
tion. A verdict of $1,000 damages is sustained by the court. 
The company sought to escape liability on the ground that the 
case was one of mere breach of contract and that the damages 
were not such as could be reasonably supposed to have been in 
contemplation of both parties at the time they made the contract, 
as a probable result of a breach of it. But the court held that 
the action was not for breach of contract, but in tort, and that, 
knowing the circumstances, “the wilful refusal without adequate 
excuse of the company to pay over to him the sum the telegraph 
company owed him, entitled the plaintiff to a substantial recovery 
for the resultant injury to him thereby directly occasioned in the 
mortification, inconvenience and physical and mental suffering in- 
cident to traveling a great distance without food or other neces- 
sities for himself and for those to whom he owed the highest 
natural obligations.”’ 

Here, it is seen, in a case where identification was waived, the 
discrepancy in the name of the payee was not deemed adequate 
to justify a withholding payment for even a few hours, and the 
non-payment of the money on the instant is held a wilful injury, 
entitling the injured person to damages for all mental, as well as 
physical pain suffered as a result of non-receipt of the money. Had 
identification not been waived, probably a refusal to pay on the 
instant would have been justified. But this decision indicates that 
there is an exceptional responsibility placed upon telegraph com- 
panies in the matter of prompt payment of telegraph money orders, 
owing to the necessities of the situation which calls for the use 
of such orders. 

We doubt if a bank upon which a draft had been drawn naming 
the payee as Fells, instead of Wells, would have been held liable 
under like circumstances, even though identification had been 
waived. In the payment of money on written orders, safety de- 
mands that every precaution be used, and where there is any ir- 
regularity or discrepancy indicating uncertainty as to the true 
payee, it is the duty of a paying teller to take time for inquiry, 
and not to pay hap-hazard, instanter. 

Possibly a humane paying teller, knowing that a man named 
Wells had sent for and was expecting a draft, for use in an emer- 
gency, would pay such a draft, where identification had been 
waived, although the payee’s name was spelled ‘‘Fells,” but if he 
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refused to do so, until the irregularity could be straightened out 
or guaranteed, we think the bank would incur no liability for 
wrongful dishonor. But such liability, we see, is imposed upon 
a telegraph company, and it is not permitted a few hours delay, 
to inquire into and correct the mistake under circumstances such 
as disclosed. If there be such a legal distinction as to duty of 
quick payment, despite irregularity in name, between telegraph 
orders and bank drafts, it may rest on the circumstance that in 
the former case, the drawer and drawee are the same corporation 
and the mistake in wrongly naming the payee is its own, while 
in the case of bank drafts, drawer and drawee are usually dif- 
ferent and the drawee is not responsible for a mistake of the 
drawer in the payee’s name. Added to this, there is probably a 
greater obligation to make prompt payment, without delay by 
reason of technicalities, in case of telegraph money Orders, in view 
of the necessities which call for the use of such instruments. 


We publish a Virginia decision in this number wherein 

the payee of a negotiable note took it into court, but 

was not allowed to introduce it in evidence or enforce 

it because the amount, $1,800, though stated on the 
margin of the note was not inserted in the body, the note being 
held incomplete and non-enforceable in that condition. 

The court, however, held that the payee had presumptive au- 
thority to fill in the note and when done, to introduce it in 
evidence; therefore sent the case back for a new trial. But even 
when completed, the note in the payee’s hands, would be subject 
to any valid defense of the maker. 

In the February JOURNAL we published an article collecting 
the cases upon ‘Double Statement of the Amount in Negotiable 
Instruments,’’ which was issued before the decision in the present 
case reached us. That article will prove instructive reading in 
connection with the decision now published. 


Seis eee The power of express companies, which com- 
Limiting Liability panies are common carriers, to limit their 


os Coane. liability for loss by clauses inserted in the 


receipt for goods delivered, has been con- 
sidered in several recent cases in the New York courts. In the 
Bernstein case, decided in 1903,* a New York firm delivered to 
the Adams Express Company a package of silk to be forwarded 
to a firm in Philadelphia. The firm had in their possession a 
book containing Adams Express Company’s freight receipts and 





* 40 Mise. Rep. 635. 
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when the goods were shipped they tendered to the company’s em- 
ployee one of the receipts contained in this book, which they had 
filled out with consignee’s name, address, and description of the 
article shipped, and the employee signed the receipt. Nothing w s 
said as to the terms of the freight-receipt or as to the contents 
or value of the package. But the employee, in the presence of a 
representative of the firm, stamped the receipt ‘Value asked and 
not given,’’ and, so stamped, the receipt was delivered to and re- 
tained by the firm. The receipt bore conspicuously on the face, 
over the signature, a provision that it was part of the considera- 
tion of the contract and agreed that the Express Company was 
a forwarder only and not to be held liable for loss or damage 
arising from various stated causes ‘‘unless in every case the same 
be proved to have occurred from the fraud or gross negligence of 
said Express Company or their servants; nor in any event shall 
the holder demand beyond the sum of $50, at which the above 
property forwarded is hereby valued, unless otherwise herein ex- 
pressed, or unless specially insured by them and so specified in this 
receipt, which insurance shall constitute the limit of the liability 
of the Adams Express Company.” 

The express company did not deliver the goods, and was not 
able to account for them, although it made due effort to locate 
them. The firm sued the company and recovered judgment for 
the full value of the silk, $153, notwithstanding the limitation of 
liability specified in the receipt. The company took the case to 
the appellate term, which reduced the judgment to $50, thereby 
giving effect to the limited liability clause. The statement of the 
law by Mr. Justice Freedman in this case is instructive. He de- 
clared it to be the settled law in the state that, in the absence of 
fraud or imposition, the rights of carrier and shipper are controll- 
ed by a contract, in writing, delivered to the shipper by the car- 
rier, at the time of the receipt of the property for transmission. 
Carriers can, by contract, limit their common law liability. The 
question is whether the circumstances under which a receipt is 
issued are such that the receipt constitutes the contract between 
the parties. The facts in the case before it, the court said, required 
it to be held that when the blank receipt was filled up in the of- 
fice of the firm, and thereafter presented, with the goods, to the 
company, for signature, it instituted a proposal on the part of 
the firm for a special contract, which was wholly of their own 
creation. And when the express company assented to such pro- 
posal, by signing and re-delivering the receipt, the proposal 
ripened into a special contract binding on both parties. The firm 
was, therefore, limited to recovery of $50. 

The New York Court of Appeals has expressly adjudicated upon 
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this precise form of receipt* and used the following language: “A 
party accepting such an instrument declares his assent, by such 
acceptance, to those terms and conditions. They thereby become 
obligatory on both parties and prescribe their mutual rights and 
obligations.” 

We publish in this number the latest case upon this subjectt 
wherein it is likewise held that a clause in an express company’s 
receipt containing the stamped words ‘‘Value asked and not given,”’ 
which limits the extent of the company’s liability where the value 
of the package entrusted to it is not stated, the receipt being 
signed and delivered to the shipper, binds him to its terms. 


Sietieme The committee on bank legislation of the American 

Legisiation. Bankers’ Association recently met in Washington 

and were in consultation with the Finance Com- 

mittee of the Senate and the Committee on Banking and Cur- 

rency of the House with reference to certain measures now pend- 
ing in Congress. 

The committee approves the action of the House committee in 
favorably reporting the Shartel bill, which permits loans to be 
made to a single firm or individual to the extent of 10 per cent. 
of the capital and 10 per cent. of an amount Of surplus equal to 
the capital, not exceeding in total 20 per cent. of the capital. 

The committee also supported the real estate bill introduced 
by Representative Lewis of Georgia, permitting national banks to 
loan an amount aggregating 25 per cent. of their capital and 
surplus. 

The committee also indorsed a clean money bill, providing that 
banks in the interior may send bills for exchange, unfit for circula- 
tion, by registered mail without expense. They also favored is- 
suance of $5 gold certificates as a means of furnishing a sufficient 
amount of small bills to the country. 

The committee suggested for the consideration of the members 
of the Finance Committee of the Senate and the Banking and 
Currency Committee of the House the advisability of permitting 
national banks, under special provisions, to qualify by making a 
deposit of securities, as is now the law in several different States, 
permitting them to act in trust capacities for the purpose of 
meeting the competition of trust companies in certain localities. 





* Belger v. Dinsmore, 51 N. Y. 166. 
+ Royal Costume Co. v. Wier., at page 213 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


| course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


V. TERMINATION OF NEGOTIATION. 


1. By PAYMENT. 
2. Can A Paip CHECK EVER BE NEGOTIATED ? 
3. CAN A Payinc DRAWEE EVER CLAIM A PURCHASER’S RIGHTS ? 


; Wii have heretofore considered in detail the subject of negotia- 


tion of checks. The statement of the law has comprehended 

the time limit for negotiation; the negotiation of bearer 
and of order checks; negotiation through stipulated or restrict- 
ed channels; indorsement by partners and by joint payees; 
negotiation to payee; by agent or trustee; authority of agent 
to negotiate; negotiation without recourse; negotiation of de- 
fective, unfilled, and stolen checks; of post-dated checks; negotia- 
tion to bank, including deposit of checks payable to depositor in 
representative capacity, and checks payable to bank with instruc- 
tion to deposit to the credit of a named trustee. 

We come now to consider the termination of the negotiation. 
This may be 

BY PAYMENT. 

When a check is paid its negotiability, of course, is ended. 
Payment of the check by the bank upon which it is drawn is the 
final act in its career as a negotiable instrument. Thereafter, the 
check in the hands of the bank is a mere voucher or evidence of 
the payment made. Certification, however, does not have this 
effect. By certifying the check, instead of paying it, the bank 
merely makes itself the principal debtor upon the check (releasing 
the drawer from liability where made for a holder other than the 
drawer, but the drawer continuing liable where the certification is 
made for him), and the certified check continues to be a negotiable 
instrument. 
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Payment“of a check is here considered solely with reference to 
its effect as?a”discharge,”extinguishment, or termination of ne- 
gotiation of the instrument. The law which governs all the de- 
tailed transactions of payment of checks in other respects will be 
separately’ stated hereafter. 

CAN A PAID CHECK EVER BE NEGOTIATED? 

It_is a -well[known principle of law that where a check is pre- 
sented_to the bank on which it is drawn for payment and dishon- 
oredby‘refusal, a subsequent purchaser of the check in due course, 
for value, without notice of the dishonor, is protected, and ac- 
quires an enforceable title thereto against prior parties. This 
principle of protection is expressed in section 91 of the Negotia- 
ble Instruments Law (N. Y. Act), which defines what constitutes 
a holder in due course, and provides, among other thinys, that 
such holder is one who ‘‘* * * became the holder of it before it 
was Overdue, and without notice that it had been previously dishon- 
ored, if such were the fact.” 

The further interesting question arises, would the holder be 
protected in a case where the check when presented is not dis- 
honored, but is paid and surrendered to the bank, but thereafter, 
upon claim of fraud by the drawer, the holder returns the money 
to the bank and receives back the check, uncancelled, which he 
thereupon negotiates to a new holder for value, without notice 
of anything wrong in its past history? In such a case, can the 
drawer successfully claim that the check, having already been paid, 
has been discharged or extinguished, and not even an innocent 
purchaser for value, thereafter acquiring it, is protected, or will 
such. purchaser be entitled to claim the rights of a holder in due 
course, and compel the drawer to pay its amount to him, on 
refusal of the bank so to do? In other words, will the principle 
of protection to a holder in due course extend to such a case? 

This inquiry has been suggested by a recent New York appel- 
late term decision.* The case was this: Day, a depositor in the 
Hanover Bank, gave his check to Smith for $200. Smith indorsed 
it in blank; it was then indorsed by Richtie, and the bank paid 
the money to Richtie. The same day, Day discovering he had 
been defrauded by Smith, notified the bank not to pay, but pay- 
ment had already been made. A clerk of the bank thereupon took 
the check to Richtie’s office, where he found both Smith and Rich- 
tie. Richtie refunded the money and the check was delivered to 
him, bearing no marks showing its previous payment. Richtie 
then crossed out his indorsement and handed the check back to 
Smith. Smith, the same day, negotiated the check to Goetting for 
value, satisfactorily explaining the erased indorsement. Upon the 





* Goetting v. Day. 
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refusal of the bank to pay Goetting, he brought suit against 
Day, the drawer of the check. The court decided that Goetting is 
a holder in due course to the extent of the amount advanced by 
him on the check, and entitled to payment from Day. 

Here, then, is a case where a check, once paid, but afterwards 
surrendered to the holder, was negotiated so as to bind the drawer 
to a subsequent purchaser. 

The Negotiable Instruments Law (section 90 N. Y. act) pro- 
vides that payment “‘in due course discharges the instrument;”’ 
that (section 148) “payment is made in due course when it is 
made at or after the maturity of the instrument to the holder 
thereof in good faith and without notice that his title is defective;”’ 
and again (section 200), ‘“‘a negotiable instrument is discharged 
by payment in due course by or on behalf of the principal debtor.” 

The same court that decided the Goetting case had a case be- 
fore it a month previous* where a bank had paid a certified check 
to a bona fide holder, who on claim of theft in the prior history 
of the check, refunded the money to the drawer, who then de- 
posited it in the bank, and the court held that the bank could 
not withhold the money from the depositor on the theory that 
the bank might thereafter have to pay the check to the holder 
who had refunded the money thereon, because the check having 
once been paid by the bank in due course, the instrument was dis- 
charged (sec. 90, N. I. L.), and the bank’s liability thereon ceased, 
and could not be again revived. 

In the last stated case, payment of the check operated to dis- 
charge it and it was held there could be no after-liability upon it; 
but in the Goetting case, payment of the check evidently did not 
give it its death-wound by way of discharge or extinguishment, as 
a subsequent purchaser was held to have an enforceable right 
therein. : 

A reading of the opinion in the Goetting case shows that the 
court did not lay any stress upon the fact that the check had 
already been paid, before its subsequent negotiation. In declar- 
ing the later holder of the check a holder in due course, it said 
that “he became the holder before it was overdue; it was com- 
plete and regular on its face; plaintiff had no notice that pay- 
ment had been stopped, or of any infirmity or defect of the title 
of the person from whom he obtained it, and he paid $65 in cash 
for it.”” This is language which would be used in a case where 
a check had been presented and payment refused because of pay- 
ment stopped; then negotiated for value by the holder to a pur- 
chaser without notice. But in the case in which it was used, the 
facts showed that the check was not refused payment, but was 


* Poess v. Twelfth Ward Bank, B. L. J. May 1y04, p. 321. 
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paid on presentment; then came the stop-order, the refunding of 
the money to the bank, the surrender of the check without can- 
celling mark, and its subsequent negotiation to a purchaser for 
value. 

What, then, are we to understand is the law on this subject ? 

In the case of instruments having a future date of payment, 
the law merchant has been established to this effect: Payment 
before maturity is not a discharge, and if the instrument is re- 
issued, without marks of cancellation, and negotiated to a bona 
fide purchaser before maturity, he can enforce payment from the 
parties liable thereon. But payment at or after maturity oper- 
ates as a discharge, and there can be no after negotiation. This 
rule of the law merchant is embodied in the Negotiable Instru- 
ments Law. The purchaser of instruments of this nature is pro- 
tected, for, showing a precise date of maturity, he is warned thereby 
in case of proposed purchase of an instrumeut the due date of 
which has been reached or passed; while in the case of instru- 
ments paid before maturity and subsequently negotiated to him, 
bearing no marks of payment, they are, as to him good and en- 
forceable. 

But in the case of an instrument such as a check, the situation 
is different. There is a certain period of time after its date dur- 
ing which the instrument, in law, will not be deemed stale, over- 
due, or discredited. If negotiated to a purchaser during this 
period, it is impossible for him to know from its appearance 
whether it has already been presented and dishonored, or whether 
it has been once paid and then re-issued without marks of can- 
cellation. The purchaser is clearly protected in the first case; 
equally he needs protection in the last. And yet the Negotiable 
Instruments Law plainly says that an instrument—which includes 
a check—is discharged when it is paid at or after maturity. The 
payment, as we understand, to operate as an extinguishment, 
need not necessarily be to a holder in due course—merely to a 
holder, without notice of any infirmity or defect in his title, and 
at or after the maturity of the instrument. 

Unless payment of a check, which is subsequently returned un- 
cancelled and negotiated, can be deemed a payment before ma- 
turity, on the theory that the maturity of the check is not reached 
until that period of time when it is deemed overdue and stale, 
then the rule of the Negotiable Instruments Law which provides 
that payment at maturity discharges the instrument, would seem 
to preclude its ever being a valid security after payment, in any 
hands, no matter how innocent and no matter how much a pur- 
chaser was injured because of the absence of any marks show- 
ing payment and cancellation. 
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The decision in the Goetting case can only be reconciled with 
the first stated theory, that payment of the check in that case 
was before maturity—before it was overdue—and did not discharge 
it as against a subsequent holder in due course. And that theory 
is certainly the most just in the case of a check which shows on 
its face no precise date of payment. In such case cancellation, 
rather than mere payment, should be the thing to operate as a 
discharge in case of subsequent negotiation. 

There is an almost total absence of judicial precedent upon the 
precise point we are discussing. In an early English case,* involv- 
ing, however, an instrument having a fixed date of maturity, 
which had been paid, surrendered and re-issued to a new purchaser 
four days before its due date, the court said: 

‘Payment means payment in due course, and not by antici- 
pation. Had the bill been due when it came into plaintiff’s 
hands, he must have taken it with all its infirmities; but receiv- 
ing it before due, there was nothing to awaken his suspicion. I 
agree that a bill paid at maturity cannot be re-issued, and that 
no action can afterwards he maintained on it by a subsequent 
indorsee. Payment before it becomes due, however, does not ex- 
tinguish it any more than if it where merely discounted. A con- 
trary doctrine would add a new clog to the circulation of bills of 
exchange and promissory notes; for it would be impossible to 
know whether there had not been an anticipated payment of them.” 

The court in the case further said: 

“It is the duty of bankers to make some memorandum on bills 
and notes which have been paid; but if they do not, the holders 
of such securities cannot be affected by any payment made be- 
fore they are due. While a bill of exchange is running, it remains 
in a negotiable state. I cannot limit its negotiability the last 
four days before it becomes due, more than the first four days 
after it is drawn.’’ 

This language is used with reference to instruments having a 
fixed day of maturity, protecting the purchaser before maturity 
after an anticipated payment. The same reasoning would apply 
to a check, because after its issue, it can be “‘running”’ several 
days before discredited with age, and during that time it is im- 
possible for a purchaser to know whether there has been a prior 
payment in case it bears no marks of cancellation. When he takes 
it, it is not to all appearances yet overdue; why then should its 
prior payment affect his rights any more than its prior dishonor, 
where he has no notice? 

Citing this decision, Mr. Daniel, in his work upon Negotiable 
Instruments, + uses this language: ‘‘When a bill or note is paid it 
should either be destroyed, or some memorandum should be made 
upon it unequivocally indicating that it has been cancelled. This 


* Burbridge v. Manners, 3 Campb. 193. 
+ Section 1235a. 
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may be done either in writing, or by stamping lines upon its 
face. For, unless payable at a specific time, the fact that it was 
overdue might not be apparent from its face, and the parties to 
it would incur risk of liability to a bona fide purchaser without 
notice.” 

This would seem to bear out the view that in cases of instru- 
ments, such as checks, not showing on their face a precise day 
after which they are overdue, an effective discharge, in case of 
negotiation after payment, does not operate from the fact of pay- 
ment, but that cancellation, rather than payment, is what in 
reality discharges the instrument, as that does, what mere pay- 
ment does not do, makes the instrument unfit for further circula- 
tion. 

In the California case of State v. Wells, Fargo & Co.,+ war- 
rants drawn by the comptroller on the treasurer, indorsed in 
blank by the payee, were paid by the treasurer. They were not 
cancelled, but were afterwards stolen and negotiated to an inno- 
cent purchaser for value, who received payment in negotiable state 
bonds. The court refused to grant the state relief for the value 
of the bonds. The principle was applied in this case that the loss 
should fall on him by whose fault or confidence it came, and the 
greater fault was held to lie with the state in not discovering the 
fraud and paying the warrants a second time, rather than with 
the innocent purchaser of an apparently negotiable security. 

Payment in this case, then, did not work such a discharge and 
extinguishment of the warrants as to prevent an innocent pur- 
chaser of them thereafter from retaining the proceeds given by 
way of second payment. Had the state refused to pay a second 
time, its warrants once paid, stolen and re-issued without evi- 
dence of prior payment, to the innocent purchaser, what then 
would have been the result ? 

The case of District of Columbia v. Cornell, in the supreme 
court of the United States,} presented these interesting facts: Ne- 
gotiable certificates payable to bearer at a specified future date, 
with coupons attached, were issued by the Board of Public Works 
of the District of Columbia. Before maturity, they were redeemed 
according to law, and cancelled by the proper officers by stamp- 
ing in ink across the face. Thereafter a clerk stole certain of the 
certificates, effaced the marks of cancellation, and put them in 
circulation before their due date. The decision was that the cer- 
tificates were extinguished by their payment and cancellation, and 
the District of Columbia was not liable to a purchaser in good 
faith, for value and before maturity. The supreme court said: 
‘‘When the maker of a negotiable instrument lawfully cancels it 

t 130 U.S. 655. 
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efore maturity, his liability upon it is extinguished, and cannot 
be revived without his consent.”’ 

Recurring, now, to our question: The Negotiable Instruments 
Law, embodying the rule of the law merchant, provides that pay- 
ment of a negotiable instrument in due course (i. e. at or after 
the maturity of the instrument) discharges the instrument. (N. 
|. L. sees. 90; 200 N. Y. act). An instrument discharged is ex- 
tinguished. Question: Will this rule apply in the case of a check, 
having no fixed day of payment, but capable of ‘“‘currency”’ for 
several days after date, once paid, but afterwards negotiated un- 
cancelled, so as to prevent its being a valid security in the hands 
of a subsequent innocent purchaser, or will the instrument still be 
deemed valid and not overdue in his hands? Good reason would 
seem to underlie the latter view, although there is nothing sub- 
stantial in the way of direct authority upon the precise point in 
itssupport. Inthe Goetting case that result is apparently reached, 
but without discussion of the question here raised. 

CAN A DRAWEE EVER CLAIM A PURCHASER’S RIGHTS? 


A bank is both debtor and paying agent of its depositor. It 
owes him for the money on deposit and is under contract, express 
or implied, with the depositor to pay the checks and orders of 
the latter upon the bank, upon presentment, provided the credit 
is sufficient for that purpose. Its established relation to its de- 
positor, with reference to the latter’s checks, is that of payor, not 
purchaser, and there is a well-defined legal distinction between 
payment and extinguishment, and purchase and assignment. 

But cases sometimes arise where the bank, through mistake 
or otherwise, will pay its depositor’s check without authority. For 
example, the depositor may have stopped payment and the bank 
thereafter pay the check by mistake. Or it may pay the deposi- 
tors post-dated check before its date, and the depositor thereafter 
revoke the check before its maturity. In such cases, the bank’s 
payment being unauthorized, the payment is not good, as against 
the depositor; it has no right to charge the latter with money 
paid contrary to his orders and without authority. Then the 
question arises: is the bank the absolute loser in every such case? 
It is a well-known rule of law that an unauthorized payment of a 
negotiable instrumeat by a stranger, as distinguished from its 
purchase, discharges or extinguishes the instrument and gives 
the holder no right of recourse upon the maker or other parties 
thereto. Is the bank in all such cases of unauthorized payment 
of checks to be governed by the same rule? 

The law upon this subject has not been fully developed, but 
there are certain authorities from which the rule may be deduced 
that the bank will not be held to the strict relation of a payor, 
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but will be protected as a purchaser subject to equities, notwith- 
standing the payment has been unauthorized. 

In a recent Tennessee case* a check on a Tennessee bank was 
indorsed by the payee in blank, and lost. The drawer stopped its 
payment. Within a week from its date, it was accepted by a mer- 
chant from a stranger as payment for goods sold. The bank, not- 
withstanding the stop-order, paid the check to the merchant. The 
court held that as the merchant was a holder in due course the 
bank would be protected and was not liable for the amount to 
the original payee who had lost his title. In another Tennessee 
caset a bank paid a stopped check. The court held that payment 
of the check after it was countermanded was unauthorized and the 
depositor could recover the amount from the bank. 

The court remarked that it did not appear that the check had 
been indorsed to any one. These cases indicate that while an 
unauthorized payment of a check is at the risk of the bank, the 
bank will not in all cases be bound and concluded by such un- 
authorized payment, but wherever it can show that payment was 
made to a bona fide holder, one entitled to enforce payment by 
the drawer free from equities, the bank will have like right. 

In an Indiana case,} also, the supreme court, discussing the 
situation where a bank, without authority, pays the note ‘of its 
depositor made payable at the bank (such note not being the 
equivalent of a check under Indiana law, so as to require the 
bank to honor without express instructions to pay) has said: 
“while we are not inclined to the view that a promissory note, 
negotiable and payable at a bank in this state, is, in all respects, 
the equivalent of a check drawn by the maker against a fund on 
deposit in the bank, so as to require the banker to pay the note 
on presentation out of funds applicable to that purpose, we can 
conceive of no valid reason why a note or bill thus drawn should 
not be held to authorize the banker to pay, and thereby become 
subrogated to all the rights of the holder to the same extent as 
if it had purchased the paper after maturity. One who has drawn 
a note or bill payable at a bank must have done so for some 
purpose, and he cannot be heard to say, after a banker has paid 
his just debt for which he had given a note, to which the maker 
claims no defense, that the payment was wholly voluntary and 
unauthorized. In such a case, the banker who has paid the note, 
is entitled to hold it as the equitable owner or purchaser, and is 
entitled to set it off in a suit to recover a balance due the de- 
positor on general account.”’ 

This language, we see, supports the idea that if a bank, mis- 
takenly and without authority, should pay a stopped check, it 
would not necessarily be without redress as making a voluntary 
and unauthorized payment of its customer’s check, thereby ex- 
tinguishing the obligation and all recourse thereon. But that 
whenever the bank can show, notwithstanding its unauthorized 
payment, that the check represents a just debt of the drawer, to 

which he has no defense, the bank will be entitled to hold it as 
equitable owner or purchaser, and to set it off against the balance 
due the depositor on general account. 


* Unaka Nat. Bank v. Butler, 22 B. L. J. 692. 
+ Pease v. State Nat. Bank, 22 B. L. J. 862. 
t Bedford Bank v. Acoam, 125 Ind. 584. 


(Zo be continued in the next number.) 








THE BILL OF LADING AS SECURITY. 


(HE BILL OF LADING AS COLLATERAL SECURITY.* 


GENERAL STATEMENT. 


N 1904 the agricultural and manufacturing products of this 

country amounted to eighteen billions of dollars and last year 

there was a substantial increase over this figure, the greater 
bulk of which entered into interstate commerce, was entrusted to 
common carriers and was represented by bills of lading. 

Originally, at common law, the carrier discharged the contract 
of carriage when the goods were carried to their destination and 
delivered to the party entitled, and such delivery was not de- 
pendent upon the production and surrender of the bill of lading 
in oréer to protect the carrier. The bill of lading was nothing 
more than a receipt and a memorandum. But as the bill ofladingin 
the development of business became the representative of the 
goods and evidence of the title of the property therein, the busi- 
ness community made use of such bills as the media by which 
title thereto was transferred. Banking institutions and other per- 
sons advanced money on the security thereof and these customs 
of business have so grown that, according to conservative esti- 
mates by bankers, nearly three billions of dollars were loaned last 
year upon the security of such documents of title, in aid of trade 
and commerce. 

This is the condition of business that is with us at the present 
day. Commercial usages have grown up under which it is a con- 
ceded necessity for the owners, shippers, consignees or other deal- 
ers in our colossal products to obtain advances from banks on 
the documentary evidences of title to such products, prior to final 
realization. 

Out of this condition has arisen the necessity of protecting the 
business community dealing upon the faith and credit of such bills 
by making them a measurably safe security for the property re- 
presented. It is clear that without any protection, advances upon 
such documents could not be made and that with only partial 

* Argument of Thomas B. Paton, of the New York Bar, Counsel to the Commit- 
tee on Bills of Lading, American Bankers’ Association, in support of H. R. No. 
15,846, Senate No. 4810, entitled, “An act relating to Bills of Lading issued by Carriers 
for the Interstate Transportation of Property, and to certain Obligations, Duties and 
Rights in connection therewith.” Introduced in the House by Representative Town- 
send, February 28, 1906, and in the Senate by Senator Burrows, March 1, 1906. Be- 


fore House Committee on Interstate and Foreign Commerce. Before Senate Com- 
mittee on Interstate Commerce. 
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protection, where the security is more or less precarious, advance 
must be limited in proportion to the degree of protection afforded 
Any restriction upon the volume of necessary advances hamper 
the dealer in his operations and is an injury to commerce, whik 
an entire withholding of advances to producers and dealers in 
commodities which enter into interstate commerce, would clog the 
wheels of commerce and menace the continued prosperity of our 
country as it would upset established customs of doing business 
which have contributed to our commercial supremacy. 


STATE LEGISLATIVE EFFORTS FOR PROTECTION. 


The people of many of the states, through their legislatures, 
realizing the necessity to commerce of protecting those who make 
advances upon bills of lading, have passed statutes, not all 
alike, but with this common end in view. Statutes have been 
enacted in a number of states providing that bills of lading shall 
be negotiable by indorsement and delivery in the same manner 
(in some the provision is “in the same manner and to the same 
extent,’’ or ‘“‘with like effect’’) as bills of exchange; or that the bill 
shall be transferable by indorsement and delivery and the trans- 
feree shall be deemed owner of the goods so far as to give validity 
to any lien, pledge or security. Some states exempt bills marked 
‘non-negotiable’ from these provisions; others prohibit the use 
of those words. In some states it is made a criminal offense to 
issue a fictitious bill of lading, or to deliver the property without 
taking up the bill. 

These varying statutory provisions, designed to give negotia- 
bility to bills of lading and to safeguard to the owner of the bill 
the property represented thereby, combined with decisions of the 
courts validating customs of business under which bills of lading 
have been deemed to represent or carry title to the property, and 
holding carriers responsible in some cases where they have de- 
livered the goods without taking up the bill, have been the meas- 
ure of protection thus far afforded to holders of bills of lading. 


INADEQUACY OF STATE PROTECTION. 


The protection attempted by the statutes and judicial law of 
the different states has proved inadequate for the safety of those 
who employ vast funds to facilitate the operations of our inter- 
state commerce. 


a. Constitutionality. 


In the first place, probably ninety per cent. of bills of lading 
upon which advances are made represent goods which cross state 
lines, and it is a question of grave doubt whether state legisla- 
tion annexing negotiable attributes to interstate bills of lading 
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od enlarging the contractual liability of carriers thereon, is con- 
titutional. The constitution has conferred upon Congress the 
ower to regulate interstate commerce; this power Congress does 
ot share with the states, but holds exclusively, and wherever a 
tate statute relating to bills of lading is to be construed as a 
egulation of interstate commerce, the question of constitutionality 
s involved. 

In Central of Georgia Railway Co. v. Murphy, 196 U. S. 194, 
lecided by the Supreme Court of the United States in January, 
(905, a statute of Georgia having application to shipments of 
freight made to points outside as well as within the state, re- 
juired the carrier to trace lost freight and inform the shipper 
how it was lost, damaged or destroyed. The question was whether 
the statute, when applied to an interstate shipment of freight, 
was an interference with or regulation of interstate commerce, 
and therefore void. The court held it was. It said “the effect of 
such a statute is direct and immediate upon interstate commerce. 
It directly affects the liability of the carrier of freight destined to 
points outside of the state, with regard to the transportation of 
articles of commerce; it prevents a valid contract of exemption 
from taking effect, except upon a very onerous condition, and it 
is not of that class of state legislation which has been held to be 
rather an aid to than a burden upon such commerce. The stat- 
ute in question prevents the carrier from availing itself of a valid 
contract, unless such carrier comply with the provisions of the 
statute by obtaining information which it has no means of com- 
pelling another carrier to give, and yet, if the information is not 
obtained, the carrier is to be held liable for the negligence of an- 
other carrier over whose conduct it has no control. This is not 
a reasonable regulation in aid of interstate commerce but a direct 
and immediate burden upon it.” 

State statutes imposing terms, conditions or obligations upon 
carriers’ contracts for interstate shipments are, therefore, in many 
instances, of doubtful constitutionality aud binding force. 


b, Lack of uniformity and limited application of state laws. 


Aside from the constitutionality of state legislation as applied 
to interstate bills of lading, another serious weakness in the 
system of protection is the lack of uniformity of such legislation 
and the further fact that the statute of any state can only have 
operation where the contract is governed by the law of that 
state. The general rule is that a bill of lading is governed by 
the law of the state where it is issued. Assuming by that law 
the document carries sufficient protection to the pledgee for value, 
there is nevertheless entailed delay, expense and a serious hindrance 
to business operations before the necessary knowledge can be as- 
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certained and advances made in another state. Furthermore, it 
will be found on many points of bill of lading law and liability, 
the judicial law of the different states conflicts. 


c. Disastrous losses despite state laws. 


The proof of the inadequacy of state statutes and of the com- 
mon law judicially expounded by state courts to protect legiti- 
mate business dealing in bills of lading will be found in the record 
of cases decided by the various courts and in the numerous other 
cases where a loss has been conceded or compromised without re- 
course to the law. These latter cases of loss can be proved beyond 
question to any commission which will investigate and take testi- 
mony as to the facts, if such a commission should be deemed ne- 
cessary. It is not an exaggerated statement to say that losses 
to banks during the last few years by reason of the insecurity of 
bills of lading aggregate millions of dollars, the result of which 
is that many banks refuse entirely to loan upon such documents, 
and many more are now ceasing to afford the facilities to com- 
merce formerly extended because of serious losses they have 
sustained. This withholding of needed facilities is a direct injury 
to commerce, caused solely by inadequate protection of the funds 
standing ready for its aid. 

Interstate shipments are now made upon two kinds of bills 
of lading; what are known as straight consignments or straight 
bills, which are not deemed negotiable documents, and order bills 
which by the law and by the contract on the bill give the holder 
by indorsement a right to delivery of the property upon surrender 
of the bill. 

But hundreds of thousands of dollars have been lost to bona 
fide pledgees of what are termed spent bills; that is to say, order 
bills whereon the property has been delivered by the carrier to 
the legal holder without taking up the bill according to contract, 
which bill has thereupon been fraudulently negotiated for value 
to an innocent pledgee. Time and again the courts have held that 
when the property is delivered to the rightful owner without 
taking up the bill, notwithstanding the carrier has violated his 
contract, the functions of the bill have ceased, it is no longer of 
any validity and its subsequent transfer can confer no rights upon 
any one. State statutes declaring bills of lading to be negotiable 
afford no protection in such cases, and the pledgee of a spent 
order bill is at the mercy of any dishonest owner who obtains 
his goods from the railroad without its surrender and then 
fraudulently pledges the bill. 

Again, numerous and repeated losses have occurred where the 
holder of a straight bill, after delivery of the goods without the 
carrier taking up the bill, which is not required in such cases, 
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yaudulently writes in the words “ order of,” changing it into an 
apparent order bill, and negotiates it. Here, the pledgee, holding 
nothing but a forged document, obviously has no recourse upon 
any one other than the forger; and yet the fraud is so easily ac- 
complished that the risk of loss is only limited by the percentage 
of honesty among the holders of such documents. No protection 
now exists against this form of fraud, and the protection required 
is a uniform bill, safeguarded by a requirement that the words 
‘order of’’ be printed thereon when the bill is issued. 

Still other heavy losses have been incurred because of the care- 
less way in which bills of lading are drawn; the greater propor- 
tion of interstate bills are so susceptible of alteration that fraud 
is made easy. A fraudulent: alteration in the date, amount, or 
other material particular, will provide an apparent security for 
what it purports; but the bona fide pledgee, who seeks to enforce 
it, will find himself beyond the protection of the law, for the rule 
of the common law is well-established that a material alteration 
of a contract makes it void. A single banking institution in Bal- 
timore recently lost $84,000 that it had loaned upon order bills 
which had not been taken up when the goods were delivered. The 
holder fraudulently changed the dates upon these spent bills to 
later dates, to give them the appearance of representing goods in 
transit and negotiated them to the bank. The Court of Appeals 
of Maryland held that by the material alteration they were avoided 
and the bank had no recourse. 

Other causes of loss to banks have arisen by reason of the theft 
and pledge of stolen bills of lading, the bill being held not nego. 
tiable in the sense of protecting the transferee against the prop- 
erty rights of the true owner; also because of the fraudulent or 
mistaken issue of a bill by a freight agent without receipt of the 
goods; again because of the forgery of the agent’s signature, or 
of the entire bill; and because of issue of duplicate bills and the 
taking out of the word “duplicate” with acid. 

Some causes of loss are of such nature, as in the case of forgery 
of a bill or of the signature, as to constitute a legitimate risk of 
the bank; but the numerous and heavy losses which menace the 
business world from the negotiation of spent bills, the fraudulent 
change of straight to order bills, and the alteration of carelessly 
drawn bills, with no adequate protection afforded by existing 
state laws, present a situation which requires a remedy for the 
future welfare of our interstate commerce. 


NATIONAL LEGISLATION ESSENTIAL. 


The regulation of bills of lading covering interstate shipments 
is essentially a matter for Congress. The uncertainty of state 
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powers of control, the non-uniformity, conflict and limited ap- 
plication of state laws, and the demonstrated inadequacy of pro- 
tection of holders of bills of lading by such laws, are reasons why 
Congress is the proper regulating body. The subject is imprac- 
ticable of regulation by agreement of the parties, without legisla- 
tion. Even were it possible for all parties in interest to agree 
upon a uniform bill of lading, with uniformity of contract pro- 
vision providing necessary safeguards, it is doubtful whether by 
force of contract alone, without legislation, the degree of nego- 
tiability necessary to protect a purchaser could be secured; and 
apart from this, certain state laws impose requirements upon the 
carrier and make void his contrary provisions, which would in- 
terfere with his making of a uniform agreement, while the courts 
in certain states, also, impose certain warrantor liabilities upon 
the pledgees of bills of lading, contrary to the generally accepted 
view of the nature of such holding; all of which would make it 
impracticable, if not impossible, to satisfactorily regulate this 
subject by agreement of the parties upon a uniform bill of lading. 

The learned counsel of one of the largest railroads of the 
country has recently expressed his opinion that this subject of 
interstate bills of lading is one calling for congressional regulation, 
as providing the only satisfactory solution. The necessity for 
such regulation now exists. 


THE PROPOSED ACT OF CONGRESS. 


To provide a measurable degree of safety to those who ad- 
vance money upon bills of lading in aid of interstate commerce, 
the act relating to bills of lading issued by carriers for the inter- 
state transportation of property has been drafted. This bill has 
not been designed to cover every conceivable cause of loss or to 
give the holder the same degree of security as the holder of a 
government bond, but its object is to safeguard against those 
causes of loss which have borne most heavily upon the banks, 
and to make the loan of money upon the security of such bills 
sufficiently safe to enable banks to engage in such business with- 
out undue risk. 

In brief, the Act provides a uniform bill with the words “ order 
of” printed thereon, which will not be any more susceptible of 
alteration than a negotiable instrument for the payment of money. 
Such a form of bill will remove the danger of heavy losses attend- 
ant upon the fraudulent change of straight to order bills by the 
fraudulent insertion of the word “ order” after the goods have been 
delivered on a straight bill without taking up the bill. In the event 
of alteration, the law provides the same security to the holder as 
does the Negotiable Instruments Law to the bona fide holder of 
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altered negotiable instrument, namely, the bill will remain good 
enforceable according to its original tenor and will not be 
voided completely. 

Che law provides that the bill “shall be negotiable by indorse- 

vent and delivery in the same manner as are negotiable instru- 
‘aents for the payment of money, and shall vest the full, complete 
and absolute title to the property therein described and all rights 
in respect to such property which are or may be contained in such 
bill of lading in every bona fide holder for value to whom such 
bill may be transferred, unaffected by equities,” etc. This clause 
as been framed in view of the definition of negotiability provided 
by the Supreme Court of the United States in Shaw v. R. R. Co. 
101 U. S 557. By statute in some of the states, bills of lading 
are declared to be negotiable, not only in like manner but with 
like effect in all respects as bills of exchange. The Supreme Court 
of the United States in the Shaw case points out that strange, if 
not impossible, consequences would flow from making a bill of 
lading negotiable in all respects as a bill of exchange in view of 
the difference in function of the two instruments; for example, 
necessity of demand on a certain day and of notice of dishonor 
to hold an indorser. There is no necessity to make bills of lading 
negotiable in all respects as bills of exchange, in view of the dif- 
ference in nature and function of the two documents; and the 
necessary protection to dealers in such instruments can be afforded 
without giving them such a strange, if not impossible, effect. 

The proposed act of Congress provides that the bill of lading 
shall be negotiable “in the same manner’ by indorsement and de- 
livery, as negotiable instruments for the payment of money, and 
this, under the effect given these words by the Supreme Court of 
the United States in the Shaw case, makes the title transferable 
by indorsement and delivery. To this the proposed act adds that 
the transferee shall hold the absolute title to the property free 
from equities. This is as far as it is necessary to go without 
giving such instruments all the attributes of negotiable instru- 
ments for the payment of money which would create uncertain 
questions as to the liability of indorsers, the necessity and time 
of demand, notice of dishonor, etc. 

In the three states of North Carolina, Alabama and Mississippi 
the courts have held that a bank which discounts a draft with 
bill of lading attached as security becomes an owner of the goods 
and, as such owner, warrants to the party to whom the goods 
are delivered their quality, quantity and condition. As this is 
contrary to the generally accepted view under which the bank 
merely holds the property as security, and is in reality a pledgee 
as distinguished from an owner, a clause has been inserted in the 
proposed act exempting a pledgee bank from this liability. 
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It has been demonstrated by the decisions which have held 
that when goods are delivered upon a negotiable order bill with- 
out taking up the bill, the functions of the bill have ceased, and 
that the subsequent transfer of the spent bill can confer no rights 
upon the transferee, that it is not enough for protection to make 
a bill negotiable or transferable free from equities, but that, to 
protect the subsequent bona fide transferee of a spent bill, the 
bill should still be given a negotiable and title-conveying effect 
until it is taken up and cancelled. Therefore section 2 of the pro- 
posed act requires the surrender and cancellation of a bill of lading 
when the goods are delivered, and further provides that ‘‘an out- 
standing, unsurrendered negotiable bill of lading shall continue 
to be negotiable, notwithstanding the property therein described 
has been delivered to the legal owner of such bill, so far as to 
vest in any subsequent bona fide holder without notice the right 
to require from the carrier the full value of the property therein 
described.’’ This provides necessary protection to the pledgee of 
a spent bill. It is the carrier’s duty to take it. up when he de- 
livers the property; if the property is delivered without taking 
the bill up, the document is still negotiable or transferable so as 
to confer upon a subsequent bona fide pledgee a right to the 
value of the property thereby represented. 

A further clause makes every negotiable bill of lading issued 
by a carrier, or by the agent of a carrier authorized to issue bills 
of lading, conclusive evidence in the hands of a bona fide holder 
for value as against the issuing carrier that the goods therein 
described have been received, notwithstanding there has been no 
delivery or only a partial delivery to such carrier of such goods. 
This protects the holder where a bill of lading has been issued 
through fraud, or by mistake, of a freight agent, without any 
goods back of it. The liability of the carrier in such case has been 
declared by the courts of some of the states, and has been denied 
by others on the ground that the issue of the false bill is not 
within the scope of the agent’s authority. It is submitted that 
the carrier should be liable for false bills issued by his agent, and 
such liability is necessary for the protection of those who make 
advances upon bills of lading. 

A further clause makes the carrier liable where he issues a bill 
of lading to one who has no title to the goods which bill has 
been negotiated to a holder for value. The act does not deprive 
the true owner of his property, but makes the carrier liable on 
the bill. 

The proposed Act provides that the insertion of any conditions 
of liability upon a bill of lading inconsistent with the provisions 
of the Act shall be void; it requires carriers to issue negotiable 
bills of lading upon request, under penalty for refusal, and pro- 
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vides a uniform bill, to which the provisions of the Act apply. 
Under this Act the carrier is at liberty to print upon the back of 
the bill of lading any conditions of exemption from liability, not 
inconsistent with its provisions. The bill of lading is not ne. 
gotiable in all respects as a bill of exchange which might bind 
the carrier to deliver goods even where destroyed by act of God 
or the public enemy. These are risks of the holder which are left 
as at common law and as provided by contract provision on the 
bill. The Act simply makes certain requirements necessary to 
provide a fair measure of security to those who advance money 
upon such documents, and what is not provided against may be 
regarded as fair and legitimate risks for pledgees of bills of lading 
to assume. 

The enactment of this law will provide a needed regulation 
of this important branch of transactions of our interstate com- 
merce and one which cannot too soon be put into effect. 

Respectfully submitted, 
THOMAS B. PATON, 


Counsel to Committee on Bills of Lading 
of the American Bankers’ Association. 


LEWIS E. PIERSON, Chairman, 


WILLIAM INGLE, Secretary, 
WILLIAM LIVINGSTONE, 
FRANK O. WETMORE, 
J. A. LEWIS, 

Committee. 


OUR TRADE WITH CANADA. 


Trade of the United States with Canada in the fiscal year 1905 
aggregated $202,999,213 against $89,429,096 in 1895, $74,941,- 
319 in 1885 and $62,414,834 in 1875. Figures compiled by the 
Department of Commerce and Labor through its Bureau of Statis- 
tics show that in the twenty years from 1875 to 1895 our trade 
with Canada increased $27,000,000 while in the single decade, 
from 1895 to 1905, it increased $114,000,000. By far the larger 
portion of this growth has been on the export side. While im- 
ports from Canada increased from $27,867,615 in 1875 to 
$62,469,632 in 1905, or a little more than doubled, exports to 
Canada advanced from $34,547,219 in 1875 to $140,529,581 
in 1905, or considerably more than quadrupled. 
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JOINT TENANCY IN PERSONAL PROPERTY AND SUR- 
VIVORSHIP 


FROM A MISSOURI CONTRIBUTOR, 


Quotations from decision by Supreme Court of 
Missouri, in 1902, in case of Johnston vs. Johnston 
reported in volume 173, Supreme Court Reports, 
page 91, et-seq. The Supreme Court of Missouri 
is the highest court of the State. The quotations 
are with particular reference to the law of the State 
as to joint tenancy in personal property. 

The court reviews the facts in the case mentioned 
and states that the questions of law thus presented 
are not only interesting from a historical or philo- 
sophical point of view. but are more serious from 
a practical point of view, and a review of the law 
upon the subject is not only proper but necessary. 
This furnishes a most interesting discussion of the 
law of survivorship in personal property, which was 
the principal question involved in the case. 


‘PEAKING of joint tenants and the doctrine of survivorship with 
S respect to personal chattels as well as real estate, the court 
quotes Chancellor Kent, as follows: ‘‘The doctrine of survivor- 
ship, or jus accrescendi, is the distinguishing incident of title by 
joint tenancy; and, therefore, at common law, the entire tenancy 
or estate, upon the death of any of the joint tenants, went to 
the survivors, and so on to the last survivor, who took an estate 
of inheritance. The whole estate or interest held in joint tenancy, 
whether it was an estate in fee, or for life, or for years, or was a 
personal chattel, passed to the last survivor, and vested in him 
absolutely. It passed to him free, and exempt from all charges 
made by the deceased co-tenant. * * * The common law favored 
title by joint tenancy, by reason of this very right of survivor- 
ship.”” * * * The court quotes with approval Schouler’s Personal 
Property (3 Ed.), Vol. 1, Sec. 156, p. 191, et.-seq, who thus 
treats the subject: 

“As there can be no ‘estate’ in personal property, many of 
those technical distinctions which are made in the books between 
joint estates for life, in tail, or in fee, have no application to our 
present subject. But any interest which may be lawfully created 
in chattels, whether immediate or expectant, is itself susceptible 
of joint as well as sole ownership; and, as we take occasion to 
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ow the reader elsewhere, personal property may be limited in 
dern times to very much the same effects as lands, notwith- 
tanding the natural and technical differences between them. 
“Household furniture, merchandise, animals, and other mov- 
bles of a corporeal character, may therefore be so vested in two 
: more persons as to constitute them joint owners thereof. There 
may likewise be joint owners of a promissory note; of a patent- 
right; of a legacy; of stock; of an insurance policy; of a bank 
Jeposit; and, in short, of any chattel, whether of a corporeal or in- 
corporeal nature, whether in the nature of a chose in possession or ofa 
chose in action; so long indeed as that chattel can be the subject of 
ownership atall,unless special reason to thecontrary exists. Nor does 
the principle apply only to chattels personal; forchattels real, suchas 
a lease for years, may be owned by two or more jointly. * * * 
But it must be conceded that the policy of discouraging survivor- 
ship has been applied in practice more directly to lands than 
chattels; and this we have no doubt is mainly for the reason that 
a strict joint ownership (not a partnership) in chattels is seldom 
created so as to occasion hardship or last any considerable length 
of time, except it be by will. * * * The modern rule of equity 
is certainly to defeat a joint tenancy wherever it is possible; and 
in this country the incident of survivorship is destroyed by statute 
almost entirely, except in the case of legacies or devisees, and 
where persons are appointed co-executors or co-trustees or co- 
guardian, or when one expressly creates the incident.’’ * * * 
Thus it appears that at common law joint tenancies, with the 
incident of survivorship, obtained as to both real and personal 
property, but that in a majority of the States of the Union joint 
tenancies have been abolished by statute absolutely or the estate 
declared to be a tenancy in common, unless expressly declared in 
the grant or devise to be a joint tenancy. The latter is the stat- 
ute law in Missouri as to real estate (R. S. 1899, sec. 4600), ex- 
cept as to conveyances to executors, trustees or husband and 
wife. Construing this statute, this court, per Black, J., in Rod- 
ney v. Landau, 104 Mo. 1. C. 259, said: ‘‘The policy of the 
American law is opposed to survivorship, and that policy is 
clearly indicated in our statutes. While joint tenancies are not 
abolished in this State, still, to create such tenancy, there must 
be an express declaration to that effect in the deed or will creat- 
ing the estate.” * * * The sum of the matter, therefore, is that 
estates by the entirety may be created in Missouri, in personal as 
well as in real property, and between husband and wife as well as 
between strangers, but that as to real property a grant or devise 
to two or more persons will be held to be a tenancy in common, 
unless by the terms of the grant or devise it is expressly declared 
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to be a joint tenancy, except as to grants or devises to execu- 
tors, trustees or husband and wife, which are excepted from the 
operation of the statute, and that as to personal property the 
common law has not been changed by statute, except by the 
Married Woman’s Acts which have placed a husband and wife on 
the same footing in this regard as any other persons. That is, 
the husband’s common-law right to the wife’s personal property 
and choses in action is taken away, except as to such as she had, 
and he had a vested right to reduce to possession, before the pas- 
sage of the Married Woman’s Acts. 


It will be noted in the last quotation that the 
court uses the words ‘‘estates by the entirety may 
be created in Missouri in personal as well as in real 
property, and between husband and wife as well as 
between strangers.’’ The words “estates by the 
entirety,” of course technically apply to an estate 
wherein only husband and wife are interested as joint 
tenants, and the technical words “joint tenancy”’ 
should ordinarily be used in joint estates between 
persons not husband and wife. The words ‘‘estates 
by the entirety’? as used by the court, from the 
context, is, however, used in a general sense, and 
in the writer’s opinion the effect of the quotation 
is the same as if the court said that estates by the 
entirety between husband and wife, and estates by 
joint tenancy between persons other than husband 
and wife, may be created in Missouri in personal 
as well as in real property. 

Those who are interested in the question of joint 
tenancy in personal property are recommended to 
read the decision referred to, because of its full 

. examination into the law of the matter and the 
clear decision made by the court in the premises. 
The decision was unanimous by the division of the 
court considering the case, consisting of the Pre- 
siding Judge and three Associate Judges of the 
Supreme Court. 


JOINT DEPOSITS AND PAYMENT TO SURVIVOR. 


We have in preparation and will publish in the April JouRNAL 
an article stating the law governing this subject in the different 
states. The subject is one of considerable practical importance 
to banks. Publication of this article was announced for the March 
number, but it was found impossible to complete it in time for 
publication in the current issue. 
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THE LIABILITY OF MESSENGER COMPANIES. 


N all the large cities of the country a class of corporations exist, 
known as messenger companies, which make it a business to 
furnish messengers for hire, not only for the carriage and de- 

livery of letters or messages, but also of small parcels, capable 
of being carried by hand. These companies usually place call boxes 
in houses or business offices and in response to call, a messenger 
appears ready to perform the service of carriage and delivery of 
any letter or parcel with which he may be entrusted to a desig- 
nated place; while sometimes the person employing the service 
of a messenger appears at one of the offices of the company and 
there entrusts his parcel for carriage and delivery. 

Growing out of loss, theft or misdelivery of letters or parcels 
entrusted to messengers or messenger companies, questions have 
arisen as to the nature and degree of liability of such companies, 
and the courts in several cases have been called upon to decide 
such questions and establish rules of law governing this character 
of employment. 

In New York, it would appear that such companies are held 
liable as common carriers or insurers of the safe delivery of the 
parcels with which they are entrusted and not absolvable from 
the consequences of loss, except where caused by act of God or 
the public enemy; this exceptional responsibility, however, not 
being imposed, unless by special contract, in respect to the trans- 
portation of money. In Massachusetts, on the other hand, the 
rule appears to be that the messenger company is not liable as 
common carrier and insurer of everything entrusted to messengers, 
but that its responsibility is limited to ordinary care in the se- 
lection of such messengers. 

There have been several recent cases before the courts involv- 
ing the liability of messenger companies for loss or theft, the 
statement of which will prove interesting. 

In the case of Gilman against the Postal Telegraph Company 
before the New York Supreme Court,* the sender of a package of 
money wrapped the bills up three or four times in a newspaper, 
apparently to conceal the nature and value of the contents and 
entrusted it to one of the messengers of the company for delivery. 
No notice was given the company, through its messenger or 
otherwise, that the package contained money and no special con- 
tract was made for its carriage. The money was lost and the 


* See full report, page 211 this number. 
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sender sued the company. The court denied recovery. The cour 
held that so far as relates to small packages the company must 
be regarded as a common carrier and responsible in that capacity. 
But while this is true generally, there is no presumption that the 
company assumes to act as a common carrier in respect to the 
transportation of money, and the assumption of such _ liabilit) 
by the carrier must be proven by the person seeking to 
hold it responsible. Where definite notice is given that money 
is to be carried, and a messenger is selected and furnishec 
with especial reference to the attendant risk, a special contract to 
carry the money and be responsible for it will be assumed; but 
in the present case there was no such notice, but on the contrary 
the valuable contents of the package. were concealed. This was 
not dealing fairly by the company, for it was entitled to be in- 
formed of the nature of the service required, so that it might 
select a messenger of tried integrity. 

In the case of Hirsch against the American District Telegraph 
Company, before the same courtt there was such definite notice 
that the package entrusted contained money, and the company 
was held liable for the theft of it by the messenger. In that case, 
the sender brought the package of money to a branch office of 
the company in New York city and applied to the person in charge 
for a boy to take the package to a bank in Rutherford, New Jersey, 
coupled with the information that it contained considerable money. 
A special boy was pointed out as being ‘‘all right’’ and the pack- 
age was handed to this boy by the sender in the presence of the 
office manager. The boy stole the package. The company was 
held liable on the ground that the proof showed a special con- 
tract to carry the package, and the court said the question of 
whether or not the company was liable as a common carrier was 
not involved in the case. 

There has just come to hand the decision of the Supreme Court 
of Massachusetts, rendered in January of this year in the case of 
Haskell against the Boston District Messenger Company, the 
salient points of which we will here state, as showing the view of 
messenger company liability taken by the courts of that state. 

In that case the sender signalled to the company for a mes- 
senger by means of a call box, and delivered to the messenger, 
sent in response to his call, a receipted bill for rent, amounting 
to $58.33, and sent him to a tenant to collect it. The messenger 
collected the money and failed to return it. The question was 
whether there was any evidence at the trial which would warrant 
the jury in finding for the plaintiff for the amount of this money 
which he seeks to recover. The court said: 








+ Fuil report, page 209, this number. 
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“The plaintiff contends that the defendant acted as a common 
arrier in receiving the bill and undertaking to bring back the 
money. We find nothing in the evidence tending to show this. It 
indertook to furnish messengers to be used by its employers in 
any way in which messengers could properly be employed. If 
special and peculiar service was wanted, special arrangements were 
to be made for it. In the ordinary conduct of its business the 
defendant did not assume any control of the work in which the 
messengers were to be employed, and usually had no knowledge 
of it until after it was completed. Even then it had no knowledge 
of the nature of the message delivered, or the particulars of the 
service. The employer was left to direct the messenger, to de- 
termine what he should do and how he should do it, subject only 
to an implied understanding that he should not be called upon 
to render service of a different kind from that which can properly 
be performed by messengers. In this service the messenger became, 
for the time, a servant of the employer, while he was still in the 
general service of the defendant. It was shown that messengers 
had often been intrusted with money and property by those who 
called them. So far as appears, this was under the general ar- 
rangement already stated, which gave the defendant no knowl- 
edge nor any responsibility in regard to the way in which the 
messenger was used. The evidence tended to show that some of 
the agents of the company, and perhaps the general manager of 
the company, knew that sometimes messengers were so used. But 
this creates no liability for the money or property, so long as 
the messengers were furnished only to be used and controlled by 
th: employer as he might choose. 

“What is the implied contract or duty of the defendant grow- 
ing out of this kind of business? Does the defendant become a 
common carrier and insurer of everything intrusted to the mes- 
sengers? It seems quite plain that it does not. It impliedly con- 
tracts that the messengers whom it furnishes are suitable and 
proper persons for the performance of the ordinary duties of mes- 
sengers, so far as the exercise of ordinary care in the selection and 
employment of them will enable it to procure such persons. Its 
duty is not very unlike that of a stable keeper who furnishes a 
horse and carriage for the use of a hirer. Because, for the proper 
performance of their duties, these messengers should be worthy of 
confidence, ordinary care in the selection of them requires that in- 
vestigation should be made and precautions be taken to insure 
the exclusion of all unfit persons from this employment, and to 
secure persons of such mental and moral qualifications as render 
them trust-worthy. For a failure to take due precautions in 
these particulars, the defendant may be held liable, either for 
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negligence or upon an implied contract, to any person who suf- 
fers loss from the misconduct of a messenger whom it has fur- 
nished. In the present case there was no evidence of negligence 
of the defendant in this particular. If, in the delivery of Christ- 
mas presents, or of bills, statements, catalogs, etc., the defendant 
becomes a common carrier, it is liable as such. But that can 
be only by an arrangement different from that made with this 
plaintiff. 

“The exceptions in regard to the exclusion of evidence must 
be overruled. None of the testimony excluded had any tendency 
to show that the defendant became liable as a common carrier 
for money or property intrusted to messengers under ordinary 
arrangements like that made with the plaintiff. Mere knowledge 
that employers sometimes intrusted money to them, without any 
contract other than the usual one, under which the messenger is 
furnished to be used by the employer in the ordinary way, would 
not make the defendant liable for loss of money through his dis- 
honesty, unless there was a failure to use proper care in the selec- 
tion of the messengers.” 

The recent cases we have cited are interesting, as illustrating 
how the law is being developed in different states, governing the 
character of the service and degree of liability of messenger com- 
panies, where the boys which they furnish, lose or steal the pack- 
ages with which they are entrusted. 


SHIPMENTS OF LIQUOR WITH BILLS OF LADING. 


TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington, D. C., February 27, 1906. 

Sir: * * * In your letters you set out the method used by 
your clients in shipping spirits to other points than the ones 
covered by special-tax stamps. 

In the main, the method is within the regulation heretofore 
promulgated by me. I desire to call your attention, however, to 
a change which should be made in the bill of lading. While the 
bill of lading may be made out to the shipper, it should be in- 
dorsed by the shipper, not in blank, but to the purchaser, so that 
the indorsement upon the bill of lading will show the owner to 
be the same individual as the one named upon the shipping tag 
attached to the goods transported. With the bill of lading so in- 
dorsed, it may be sent with draft attached to a bank for collec- 
tion, and thus the whole transaction will constitute a sale at the 
point of shipment and not at the point of destination. * * * 

Respectfully, Joun W. YERKES, 


Mr. - Commissioner. 





LEGAL DECISIONS. 


BANKING LAW. 


‘T’HIS Department embraces all the newly decided cases of importance to bankers 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published 
herein will be furnished on application. 


TELEGRAPH MONEY ORDER. 


‘ailure of telegraph company to promptly pay money to payee—Liable in damages to 

Fail f telegrapl ny to pr tly pay ney t y Liable in dar t 
payee for both physical and mental suffering—Mistake in payee’s name no excuse— 
Payment of sum to transmitting bank no defense. 


Western Union Telegraph Company v. Wells, Supreme Court of Florida, December 12, 1905. 


Plaintiff, G. Wakefield Wells, with his wife and two small children, 
arrived in Philadelphia, September 26, 1901 en route from Buffalo, 
N. Y. to Ocala, Florida. Being short of funds, he sent a telegram 
about 11 a. m. through the Western Union Telegraph Company to his 
Ocala bankers, saying: 

‘Wire me at once twenty-five dollars. Waive identification.” 

Being advised that the reply would be received in two or three 
hours, he expended all his money except $1.10 in securing a section in 
the sleeping car to Jacksonville, Florida. His bankers promptly 
honored his demand and delivered to the telegraph company in Ocala 
$26.85, the requested sum and the toll, with directions to waive identi- 
fication. 

By a mistake of the telegraph company, the return message ordered 
the payment made to 


G. Wake. Fells 
G. Wake. Wells. 


This telegram was not received in Philadelphia until 5 o’clock and 
within a short time of the leaving of the plaintiff's train. The agent 
in Philadelphia expressed himself satisfied with the plaintiff's identity 
and that the mistake occurred in the transmission, but declared his in- 
ability to pay the money over until the mistake should be corrected, ° 
which would take several hours. The plaintiff made known fully his 
circumstances, the long journey he would be required to take without 
food, and the other incidents to lack of funds when traveling with a wife 
and children; that the departure of his train was imminent, and that 
he could not wait the time necessary forthe correction. But the agent 


instead of to 
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refused to pay over the money, and plaintiff was compelled to travel 
with his family from Philadelphia to Jacksonville, Florida, a distance 
of over 1000 miles, without food or the means of obtaining it, and 
suffered great bodily and mental pain. 

Plaintiff sued the company for $1,950 damages. A verdict in his 
favor for $1,000 is sustained by the Supreme Court of Florida. It is, 

Held: The company is liable in damages for the wilful refusal to 
pay money in its hands to the person entitled thereto, with full knowl- 
edge that such person would thereby be compelled to travel without 
food for more than 24 hours. 

2. After action brought against a telegraph company for refusal to 
pay over to the payee of a telegraph order the money therein named, 
the company is not relieved from liability by paying over that sum to 
the transmitting bankers. The fact that the bankers had, at the payee’s 
request, deposited money with the telegraph company to be transmit- 
ted to him, does not make them his agent to such an extent that after 
suit brought for the negligence of the company, a payment by it to 
them of the amount, will defeat payee’s right of action. 

3. When the known probable result of the wilful refusal, without 
adequate excuse, of a telegraph company to pay over money to one 
entitled thereto, causes one to travel for more than 24 hours without 
food or funds, he may recover damages for bodily pain and suffering 
and for mental pain and anguish attendant thereon. 

4. When such refusal causes the payee without funds to act 
quickly and, instead of seeking to recover from a sleeping car company 
the money theretofore paid for a section and awaiting the possibility 
of getting the money the next day, he decides to travel homeward, a 
finding of the jury that the injury was not self-imposed will not be 
disturbed. 

5. As against a general objection, evidence as to the suffering for 
food of a wife and children may be admitted for the purpose of ex- 
plaining why the payee spent a small sum of money on them rather 
than to relieve his own wants, where the jury is charged that they 
must not allow any damages for the suffering of the wife or children. 

6. The verdict was not excessive. 


LIABILITY OF INDORSER ON ALTERED NOTE. 


Indorsement held governed by Negotiable Instruments Law of New York and enforce- 
able according to original tenor of note before alteration. 


Colonial National Bank of Cleveland, Ohio, v. Duerr, et al., New York Supreme Court, Appellate Division, 
First Department, November 10, 1905. 


One Duerr made his note payable to Lozier, dated and payable in Cleveland, Ohio. 
Before Lozier, the payee, indorsed the note, it was indorsed in New York by one Brown. 
After this, without Brown’s consent, the maker and payee altered the note by adding a 
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rate of interest. The payee then took the note to Cleveland and discounted it with a 
Cleveland bank. 

In an action in the New York courts by the Cleveland bank against the New York 
indorser, the latter claimed it was an Ohio contract and sought to prove the law of Ohio 
by which a material alteration avoided the contract. But 

Held: While the note, being dated, payable and discounted in Cleveland, was an 
Ohio contract, the indorsement of the note was a New York contract, governed by the 
Negotiable Instruments Law of New York, under which a materially altered note is en- 
forceable according to its original tenor. As the effect of this law did not make the 
note void when it was indorsed, it did not become void by its subsequent discount in 
Ohio; hence the New York indorser is liable to the bank according to the original tenor 
of the note. 


Norz.—Since the date of this note, Ohio has enacted the Negotiable Instruments 
Law, so that now, in both states, a holder in due course of a materially altered instru- 
ment is protected to the extent of its original tenor. 


Appeal from Trial Term, New York County. 


Action by the Colonial National Bank of Cleveland, Ohio, against 
H. O. Duerr and others. From a judgment in favor of plaintiff, and 


from an order denying a new trial, defendant C. A. Brown appeals. 
Affirmed. 


INGRAHAM, J. The action is upon a promissory note; the appellant 
Brown being an indorser thereof. The note was as follows: 
$25,000.00. Cleveland, Ohio, December 31, 1900. 

One year after date I promise to pay to the order of H. 

A, Losier, Sr., twenty-five thousand dollars, at the office 

of the Dime Savings ¥ Banking Co., Cleveland, Ohio. | 

‘alue received, with interest at 8 per cent. per annum after | 

| 

| 


| due until paid. 


| No. 5t. Due December 31. H, O. Duerr. 


Indorsements: 
Brown F Fleming. 
March 6, 1901, $1,500.00, 
Hl. A. Losier. 

- The evidence is undisputed that this note was taken by the payee 
to the plaintiff, a banking corporation in Cleveland, Ohio, and dis- 
counted by the bank; the proceeds, less interest, being credited to the 
payee and by him subsequently withdrawn. When due, the note was 
duly presented for payment, payment refused, and protest duly made. 
As a defense, the appellant proved that a week or two after he had 
indorsed the note the maker made a material alteration by adding at 
the ead of the note, as it was when indorsed, the words, ‘‘with inter- 
est at 8 per cent. per annum after due until paid,” and that this clause 
was added to the note without his knowledge, privity, or consent. 
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There is no allegation in the complaint as tothe law of the state of Ohi 
in relation to an altered negotiable instrument. Upon the trial the de 
fendant, after proving this alteration, called an attorney at law oi 
Cleveland, Ohio, and offered to prove the law of the state of Ohio ap 
plying to the alteration of negotiable instruments affecting the note in 
suit, claiming that the indorsement of Brown & Fleming was an Ohio 
contract, and that the case should be decided as to Brown under the 
Ohio law, to which the court replied, ‘‘You have not pleaded it and | 
deny your request,” and to that the defendant Brown excepted. At 
the end of the case, counsel for the defendant Brown moved to dismiss 
the complaint upon the ground that a material alteration had been 
proved and that the instrument was avoided thereby. That motion was 
denied, and the appellant excepted, whereupon, on motion of the 
plaintiff, the court directed a verdict for the plaintiff, with interest at 
6 per cent. from the date that the note became due. There was no 
request by the defendant to submit any question to the jury, and the 
only question presented is whether the alteration avoided the note as 
to the indorser. 

I think that the note was an Ohio contract. It was dated in Ohio, 
was to be paid in Ohio, and its first inception as a legal contract was 
when it was discounted by the plaintiff in the state of Ohio. The ine 
dorsement, however, was made in the state of New York, and the 
validity of the indorsement depends upon the law of the state of New 
York, although the validity of the note itself would be determined by 
the law of the state of Ohio. By the note the maker agree to pay a 
sum of money in the state of Ohio; the contract being dated in Ohio. 
This obligation upon the face of the note is entirely distinct from that 
assumed by the indorser. Such an obligation is contingent upon the 
failure of the maker to pay at maturity, the due protest of the note, 
and notice thereof to the indorser; and his contingent liability must 
be determined by the law of the place where the indorsement was ac- 
tually made. Am. & Eng. Encyc. of Law (2d Ed.) vol. 22, p. 1347, 
and cases cited. When the note was indorsed in this state, the obli- 
gation of the indorser became fixed by the law of this state. Its sub- 
sequent alteration in this state did not at all affect the indorser’s lia- 
bility. Section 205 of the negotiable instruments law provides that: 

‘¢ When an instrument has been materially altered and isin the hands 
of a holder in due course, not a party to the alteration, he may enforce 
payment thereof according to its original tenor.”’ 

With this law in force, the appellant having indorsed the note in 
the state of New York, the maker of the note, with the knowledge and 
at the request of the payee, made the alteration. That alteration in 
the note having been made here, whether the note was a valid instru- 
ment or whether the alteration made it void was to be determined by 
the law of thisstate. It had not at that time been discounted, and the 
evidence is conclusive that no consideration had been paid for it, and 
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-he hands of the payee there could have been no recovery against 
‘ther the maker or the indorser. The effect of the alteration must, 
think, be determined by the law of the state of New York; and if 

inder the law of this state the note did not become thereby void, cer- 
tainly it did not become void upon its subsequent discount by the 
plaintiff in the state of Ohio, where the plaintiff in good faith dis- 
‘ounted the note for value before maturity and without notice; but it 
seems to me clear that, as the note was a valid note under the law of 
the state of New York, notwithstanding the alteration, the plaintiff, 
the bona fide holder for value before maturity, was entitled to enforce it. 
As this was the only question presented upon the trial, we think 
the learned trial judge was clearly right, and it follows that the judg- 
ment and order appealed from must be affirmed, withcosts. All concur. 


TAXATION OF TRUST COMPANY AS OWNER OF NATIONAL 
BANK STOCK. i 


(uaranty Trust Co. of New York v. City of New York, New York Supreme Court, Appellate Division 
First Department, November 10, 1905. 


The Guaranty Trust Company paid all taxes due and payable for 
1904 under article 9 of the Tax Law which imposes an annual tax on 
trust companies equal to one per cent of capital, surplus and undivided _ 
profits, and further provides an exemption from all other taxation upon | 
the personal property of such companies. 

The Guaranty Trust Company was owner of 625 shares of the 
National Bank of Commerce, which were assessed at $90,000 for the . 
year 1904, and the tax on which, $900, was paid by the bank, to the 
City of New York, for and on behalf of the trust company. 

The trust company brought an action against the City to recover 
this sum of $900. The City demurred on the ground that the facts 
stated were insufficient to constitute a cause of action. The demur- 
rer is overruled. 

Held: The complaint states a cause of action. All taxes under ar- 
ticle 9 of the Tax Law having been paid, the personal property of the 
trust company was exempt from further taxation, and the acts of theCity 
in making the assessment upon the bank stock, levying tax thereon, 
and receiving the money were illegal. It holds in its treasury money 
received under a void tax to which it is not entitled and which can be 
recovered in an action for money had and received. 

Further held, the claim that the action cannot be maintained, be- 
cause the complaint fails to show the payment tothe city was involun- 
tary, is untenable. While the bank was the agent of the trust company 
for the purpose of paying a legal tax upon its shares of stock, still the 
scope of that agency was not broad enough to preclude the trust con- 
pany from recovering from the city the amount of an illegal tax which 
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had been paid without its knowledge, consent or authority and against 
its will. 


BANK COLLECTION. 


Collecting bank mailing check to drawee and receiving drawee’s worthless check in pay- 
ment—Collecting bank negligent and responsible to owner—Custom to send checks 
direct to drawee unreasonable, and does not protect collecting bank. 


Farley National Bank v. Pollock and Bernheimer, Supreme Court of Alabama, November 16, 1905. 


A bank received a check on an Alabama bank for collection, mailed it to the 
drawee, and received in payment the latter’s check on a New York bank, which was pro- 
tested because of the failure of the bank drawing such check. . 

Held: The collecting bank, mailing the check to the drawee, is liable for negli- 
gence, and a custom to transact business in that way is unreasonable and bad, and will 
not protect it. 


Appeal from City Court of Montgomery; A. D. Sayre, Judge. 


Action by Pollock & Bernheimer against the Farley National Bank. 
From a judgment in favor of plaintiffs, defendant appeals. Affirmed. 


Plaintiffs received a check from A. D. Johnson & Co. for $246.20, 
payable to order of plaintiffs, and drawn on the Eufaula National 
Bank, which check plaintiffs indorsed and deposited it with the City 
National Bank of Mobile, plaintiffs’ agent for the collection of the 
check. The City National Bank sent the check to the Farley National 
Bank for collection, and it in turn sent the check to the Eufaula Na- 
tional Bank for collection. The Eufaula National Bank forwarded the 
Farley National Bank exchange drawn on a New York bank in lieu of 
the check. When the exchange was presented in New York it was 
not paid; the Eufaula National Bank having failed in the meantime. 
The complaint alleged that the Eufaula National Bank would have 
paid in money the check if it had been presented by another to it for 
collection, and alleged its ability to pay in money at the time it was 
sent it for collection, and alleged a duty on the Farley National Bank 
to forward said check for collection to some reliable person other than 
the Eufaula National Bank. Defendant filed several pleas, among 
them pleas setting up a business custom to have a correspondent bank 
in and near which collections were sent for attention and remittance, 
and that it had no reason to believe that the Eufaula National Bank 
was about to fail or was otherwise than solvent and reliable. Judg- 
ment was rendered against it. 


Simpson, J. The vital question raised by the pleading in this case 
is, can a bank, to which is intrusted a check for collection, send that 
check to the bank upon which it is drawn, receive its check on New 
York in payment, and, when the latter check is protested on account 
of the failure of the bank drawing it, shield itself behind a custom to 
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transact business in that way. It may be admitted that a party com- 
mitting a paper to a bank for collection may be bound by a custom 
which is reasonable and sufficiently general to presume that it is known. 
The point has not been directly decided in this state. In the case of 
Lowenstein v. Bresler, 109 Ala. 326, Chief Justice Brickell said: ‘‘It 
may be :he drawee of a check is not a suitable agent to be intrusted 
with its collection; and it may be that the Bank of Commerce, in se- 
lecting the banking company as the agent to collect the check and re- 
mit the collection, rendered itself liable to the plaintiffs for whatever 
loss might result to them from the unsuitable selection.”” And he 
cites several authorities, supporting this proposition. The proposition 
seems to be generally recognized. Undoubtedly an agent who under- 
takes to collect a claim, although by custom he may be allowed to 
employ sub-agents, yet is certainly bound to select his subcollecting 
agents with judgment and care, and one of the first elements of care is 
to select a subagent who is not adversely interested in the subject- 
matter. What would be the use of a party placing his claim in the 
hands of a bank for collection, if that duty could be performed by 
merely indorsing the paper by mail to the party who is obligated to 
pay it and receive his check on New York? The owner of the paper 
could send it directly and receive his New York exchange in much 
less time. A custom must be reasonable, and the best considered 
cases hold, not only that the bank or party who is to pay the paper is 
not the proper person to whom the paper should be sent for collection, 
but also that a custom to that effect is unreasonable and bad. 


The judgment of the court is affirmed. 


Haravson, DowDe.t, and Denson, JJ., concur. 


MESSENGER COMPANY. 


Liability for non-delivery of package containing money-—F acts held to show special con- 
tract to deliver, irrespective of question whether company a common carrier. 


Hirsch v. American District Telegraph Co., New York Supreme Court, Appellate Term, October 27, 1905. 


Where plaintiff went into a branch office of a messenger company, stating to the 
person in apparent charge that he wanted a boy to take a package of money to a bank, 
and, after remarks as to the character of the boys, one was pointed to as all right, and 
plaintiff then gave it to the boy, who started with, but stole, instead of delivering, it. 

Held: This authorizes recovery of the messenger company, on the theory of a special 
contract to deliver the package, without regard to whether it was a common carrier; the 
loss being through default of the messenger. 


Appeal from City Court of New York, Trial Term. 


Action by Morris J. Hirsch against the American District Telegraph 
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Company. From a judgment on a verdict for plaintiff, defendant ap- 
peals. Affirmed. 


Biscuorr, J. This action was brought to recover damages for the 
defendant’s nondelivery of a package of money alleged to have been 
intrusted to it by the plaintiff's assignor, one Jantzen, for carriage to 
a certain bank at Rutherford, N. J. According to the evidence in sup- 
port of the case, it appears that Jantzen went to a branch office of the 
defendant in this city, of which office one Hegel was in apparent charge 
and stated to Hegel that hé wanted a boy to take a package to the 
bank at Rutherford, informing him at the same time there was a lot 
of money in the package and that it was going to the bank; that there 
followed some conversation as to the character of the boys available, 
and finally Hegel, alluding to a boy who had just entered, said: ‘‘Here 
is the sergeant. He is all right.’ Thereupon Jantzen handed the 
package to this boy in the presence of Hegel, and the latter caused to 
be furnished to the boy a ticket or slip, which was to be signed by the 
person who received the package. The boy left the office, and it is 
conceded that the package was never delivered and that the cause was 
the boy’s theft of the money. 

The verdict for the plaintiff is assailed, mainly, upon the assump- 
tion that the defendant’s liability is dependent upon proof that it was 
a common carrier, and it is strenuously urged that the nature of the 
defendant’s business was such that it had not subjected itself to the 
liability attaching to common carriers. We do not think this question 
was actually involved in the case. It was competent for the jury to 
find from the proofs that a special contract had been made for the car- 
riage and delivery of this package, and that the defendant’s agent, 
Hegel, was acting within the apparent scope of his authority when 
making this contract. Packages were customarily taken at the de- 
fendant’s offices for delivery, and while, as contended by the appel- 
lant, it may be that the general nature of the business was such as to 
exclude the theory that, in general and in every instance, defendant's 
transactions with its patrons involved the defendant’s personal engage- 
ment to deliver, as distinguished from the patron’s personal hiring of 
the mere services of a messenger, to whom the package was intrusted 
by him, not by the defendant company, it still remains that the general 
and apparent character of the business was such that the agent in 
charge of the office was surrounded by indicia of authority such as 
would support his making of a special contract to carry a package, if 
the agreement were actually understood to be such by a person who 
relied upon the agent’s apparent authority to make it. It is to be 
noted that in the present case the loss was conceded to have been due 
to the default of the messenger, and the defendant’s liability, based 
upon a loss thus arising, would not require the imposition of acommon 
carrier's liability to support it. Had the messenger been assaulted 





LEGAL DECISIONS. 211 


d robbed, a different case would have been presented ; but, upon the 
needed facts, the plaintiff's judgment is consistent simply with the 
efendant’s failure to perform a special contract for the transportation 
f this parcel. See Am. Dist. Tel. Co. v. Walker, 72 Md. 454. 
There was no error in the exclusion of evidence as to the general 
1ature of the services which these messenger boys were called upon 
» perform in general, or as to the defendant’s statements in its pam- 
phiets, issued for the purposes of its business, since, upon the theory 
that the transaction in suit depended upon a special contract—a theory 
onsistent with the pleadings and the proceedings upon the trial— 
this evidence was not relevant and had relation only to a question 
whether the defendant did or did not hold itself out as a common car- 
rier. This question is one which was not presented for determination 
by the court below, nor is it involved upon the appeal to this court. 
We conclude, for the reasons stated, that the judgment should be 
affirmed, with costs. All concur. 


MESSENGER COMPANY. 


lelivery to messenger of package containing money—Non-disclosure of contents—Non- 
liability of company for loss. 


Gilman vy. Postal Telegraph Co., New York Supreme Court, Appellate Term, October 27, 1905. 


A messenger company that offers its services to the public for the carrying of small 
parcels by hand of a messenger, is a common carrier—so far as relates to small packages 
as distinguished from bulky merchandise—and is liable in that capacity for the safe 
delivery of packages. But a messenger company will not be presumed liable as a com- 
mon carrier in respect to the transportation of money; such liability must be proved. 

Where definite notice is given that money is to be carried and a messenger is selected 
with reference to the attendant risk, a special contract to carry the money and be respon- 
sible for it will be assumed. 

But where, as in the present case, a package containing money was delivered to a 
messenger without notice to the company that the package contained money, and the 
parcel was so made up as to give it the appearance of being comparatively valueless, the 
sender cannot recover for its loss. 


Appeal from Municipal Court, Borough of Manhattan, Eighth 
District. 


Action by Deborah Gilman against the Postal Telegraph Company. 


From a Municipal Court judgment in favor of defendant, plaintiff ap- 
peals. Affirmed. 


Scort, P. J. In this action the plaintiff seeks to hold the defend- 
ant liable as a common carrier for the loss of a sum of money intrusted 
to a messenger boy in defendant’s employ. The plaintiff relies in the 
main upon Sandford v. American Dist. Tel. Co., 13 Misc. Rep. 88. In 
that case, although judgment went for the defendant on the ground 
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of a variance between the pleadings and the proof, the learned justice 
who wrote for the court expressed the opinion that, in a proper form 
of action and under the facts as they were proven, the defendant would 
have been held liable as a common carrier ; and this view of the re- 
sponsibilities of so-called messenger companies appears to have been 
generally accepted in other jurisdictions. In general this liability is 
found to attach because such companies hold themselves out as ready 
to conduct the business of carrying parcels, as well as letters or mes- 
sages, and thus induce the public to intrust the carriage of such par- 
cels tothem. In the present case, if the defendant is to be held at 
all as a common carrier, it can only be because it has offered its service 
and held itself out as such, because there is no evidence whether or 
not such business is covered by its charter, and its title would seem 
to indicate that it was organized as a telegraph company, and not asa 
messenger company. It is in evidence, however, that it installs call 
boxes in houses, and sends messenger boys, in response to calls, to 
carry out such errands as may be intrusted to them, and that this 
service frequently involves, to the knowledge of the company, the 
carrying of parcels. So far as appears, this service is confined to the 
carrying of such small parcels as can be carried by hand by a lad, and 
it does not appear that the defendant is equipped or prepared to carry 
more bulky merchandise. To the extent, then, that it offers its services 
to the public as a carrier— that is, so far ds relates to small packages 
—the defendant must, I think, be regarded as a common carrier and 
held to be responsible in that capacity. 

The parcel intrusted to defendant’s messenger in this case was a 
small one, in general appearance such as could easily be carried by 
hand, even by a small boy. It is said to have contained a considerable 
sum of money in bills, and it is for the amount of this money that this 
action is brought. No notice was given to the defendant, through its 
messenger or otherwise, that the package contained money, and no 
special contract was made as to its carriage. The defendant’s liability, 
therefore, must be made to rest, if it is to attach at all, upon its ge- 
neral responsibility as a common carrier. It seems to be the better 
opinion, sustained by a considerable weight of authority, that there is 
no presumption that an ordinary carrier assumes to act as a common 
carrier in respect to the transportation of money, and that the assump- 
tion of such liability by the carrier must be proven by the person seek- 
ing tohold him responsible. It was so held in this state in Sewall v. Allen, 
6 Wend. 335, and the rule has been approved and applied in numerous 
other jurisdictions in this country. Of course, where definite notice 
is given to the carrier that money is to be carried, and a messenger is 
selected and furnished with especial reference to the attendant risk, as 
did appear in another case submitted at the present term (Hirsch v. 
American Dist. Telegraph Co.,) a special contract to carry the money 
and be responsible for it will be assumed ; but no such fact appears 
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in the present case, which is not, therefore, taken out of the general 
rule laid down in Sewall v. Allen, supra. 

For yet another reason the plaintiff should not have recovered a 
judgment in this action. Not only was no express notice given to de- 
fendant that money was to be intrusted to its messenger, but the sen- 
der, plaintiff's servant and agent, so made up the parcel that it offered 
no suggestion that it contained bank bills or anything else of excep- 
tional or considerable value, but, on the contrary, appeared to be com- 
paratively valueless. She wrapped the bills up three or four times in 
a newspaper, perhaps with the very intention that the messenger should 
not appreciate the nature and value of the package. This, however, 
was not dealing fairly by the defendant ; for, if it was the intention 
to rely upon the defendant’s responsibility, no method or device should 
have been resorted to with a view to concealing the nature and extent 
ot the responsibility sought to be imposed upon it, 

It was held in Hayes v. Wells, Fargo & Co., 23 Cal. 185, that com- 
mon carriers of letters inclosed in envelopes were not liable for articles 
of special value contained in such letters, unless informed, at the time 
of the receipt of the letter, of the value of itscontents. With reference 
to this rule it was well said in White v. Postal Tel. Co., 33 Wash. Law 
Rep. 295: 

‘‘This seems to us a salutary rule, as applied to these so-called mes- 
senger companies. They employ lads, and, when valuables are to be 
transported, it is but fair that the employer should be informed of the 
nature of the service required, so that it may select one of tried in- 


tegrity. The boy, also, in fairness, should be notified, so that he may 
exercise the necessary care.” 


The judgment must be affirmed, with costs. All concur. 


EXPRESS COMPANY. 


A clause in an express company’s receipt, limiting the extent of the company’s liability 
where the value of the package intrusted to it was not stated, binds the shipper, where 
the words ‘‘ Value asked and not given” were stamped on the face of the receipt by 
the express company’s agent in the presence of the shipper and before it was signed 
and delivered to the shipper. 


Royal Costume Co. v. Weir, New York Supreme Court, Appellate Term, November 3, 1905. 


Appeal from Municipal Court, Borough of Manhattan, Eleventh 
District. 


Action by the Royal Costume Company against Levi C. Weir, as 
president of the Adams Express Company, for the value of goods lost. 
From a judgment for plaintiff for a part only of its claim, it appeals. 
Affirmed. 


Scort, P. J. The plaintiff appeals from a judgment in its favor, 
because, as it conceives, the recovery is too small. The plaintiff, 
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through its manager, delivered to the Adams Express Company a 
package of concededly greater value than $50, in which sum alone has 
it recovered damages herein. The facts as proven and admitted are 
very similar to those before the court in Bernstein v. Weir, 40 Misc. 
Rep. 635, in which Justice Freedman discussed with great care,elabo- 
ration and learning the much litigated question as to the effect of a clause 
in an express company’s receipt limiting the extent of the company’s 
liability, where the value of the package intrusted to it was not stated. 
It would serve no good purpose to attempt to go again over the ground 
so satisfactorily covered by that learned and experienced justice. In 
both the Bernstein Case and the present one the receipt containing the 
limiting clause had been contained in a book of receipts in the pos- 
session of the shipper, and was torn out when the goods were delivered, 
and in both cases the words ‘‘Value asked and not given’”’ were stamped 
on the face of the receipt before it was signed and delivered to the 
shipper by the agent of the express company. 

It is true that in the Bernstein Case the written portion of the re- 
ceipt was filled in by the shipper, while in the present case it was 
filled in by the company’s agent in the presence of theshipper. This, 
however, 1s immaterial, as the limitation of liability is contained in 
the printed, and not in the written, portion of the receipt. So, also, 
the agreed facts in the present case justify a presumption of negligence 
on the part of the company as a reason for the injury to the goods, 
while in the Bernstein Case the loss of the goods was wholly unex- 
plained. This difference in the facts, however, makes nothing against 
the application of the Bernstein Case to the present one, because in 
that case it was distinctly held that it would be presumed that the loss 
arose through negligence, because it was not otherwise explained. So 
that case was decided, as this must be, upon the presumption that the 
defendant’s negligence was responsible for the loss of plaintiff's goods. 
With the exception of these differences, which are wholly immaterial, 
the facts in the case at bar are on all fours with those in Bernstein v. 
Weir, supra; and upon the authority of that case the judgment should 
be affirmed, with costs. All concur. 


STOLEN MONEY. 


Value of stolen national bank note need not be proved. 


Joiner v. State, Supreme Court of Georgia, November 9, 1905. 


Evans, J. The defendant was charged with the offence of larceny 
from the house, the subject-matter of the larceny being alleged to be 
‘thirty dollars in lawful currency of the United States, of the value of 
$30. to wit, one twenty dollar bill and one ten dollar bill.”” On the 
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trial of the case a witness identified a $20 bill issued by Potter’s Na- 
tional Bank, East Liverpool, Ohio, No. 2,544, national currency of the 
United States, as one of the bills stolen. Upon this proof the bill was 
admitted in evidence. 

It is urged that the verdict is not sustained by the evidence, be- 
cause there was no proof of the value of the money alleged to have been 
stolen. There was no proof on this subject other than the production 
on the trial and identification of the $20 bill issued by Potter’s Na- 
tional Bank. National bank notes are redeemable in treasury notes, 
and treasury notes are lawful currency of the United States and legal 
tender for the payment of debts. Their value is fixed by law, and their 
introduction in evidence is sufficient proof that they are worth their 
face value. Keating v. People, 160 Ill. 486. As to United States coin, 
it has been held by this court that judicial cognizance will be taken of 
the value of the same, and that in a larceny case the value of such 
coin need not be specifically shown. Ector v. State, 120 Ga. 543. Na- 
tional bank notes are a part of the currency of the United States, and 
judicial cognizance will likewise be taken of their value. Judgment 
affirmed. 


RIGHT OF BANK OF ANOTHER STATE TO SUE IN NEW 
YORK COURTS. 


Not necessary that it have an office for the transaction of business in this State or that 
it file the certificate required by Section 31 of the Banking Law. 


Western National Bank of Lonisville v. Kelly, N. ¥. Supreme Court, Appellate Term, November 3, 1905. 


Appeal from Municipal Court, Borough of Manhattan, Seventh 
District. 


Action by the Western National Bank of Louisville against Thomas 
Kelly. From a judgment for defendant, plaintiff appeals. Reversed. 


FitzGERALD, J. Plaintiff, a foreign corporation, instituted this ac- 
tion upon a promissory note claimed to have been given by the de- 
fendant to L. Oppenheimer & Co. and transferred to it for value. 
Complaint was dismissed upon the grounds that it was not shown that 
plaintiff had an office for the transaction of business in the city of New 
York, nor that the certificate required by section 31 of the banking 
law (Laws 1892, p. 1861, c. 689) had been filed. 

In Citizen’s Bank v. Cowles, 89 App. Div. 281, it was directly held 
‘‘that the mere bringing of an action to recover a sum of money upon 
a negotiable instrument is not doing business within this state;’’ and, 
although this case was reversed upon another point in the Court of 
Appeals, the court did not disapprove the proposition above cited. 180 
N. Y. 346. Section 1779, Code Civ. Proc., provides that: 

‘‘An action may be maintained by a foreign corporation in like 
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manner and subject to the same regulations as where the action is 
brought by a domestic corporation.” 


The extension of jurisdiction to actions against foreign corporations 
having an office in the city of New York, conferred by section 1 of 
subdivision 18 of the municipal court act (Laws 1902, c. 580), cannot 
well be twisted into a limitation of former rights, but confers addi- 
tional power. It does not limit, alter, or affect former jurisdiction, ex- 
cept to the extent expressly enacted. Parmele v. Haas, 67 App. Div. 
457 was reversed by the Court of Appeals (171 N. Y. 579) upon the 
very point upon which it is cited to sustain the judgment herein. 


NOTE WITH AMOUNT BLANK IN BODY, BUT STATED IN 
MARGIN. 


Not complete or enforceable where blank is unfilled—but holder may fill blank and then 
introduce it in evidence. 


Chestnut v. Chestnut, Supreme Court of Appeals of Virginia, November, 1905. 


The payee sued the maker upon a promissory note, the amount of which was stated 
in the margin as ‘$1800. Eighteen hundred dollars ;” but left blank in the body of the 
note. 

Held: The note was incomplete and its admission in evidence erroneous; hence a 
judgment for the payee is reversed. But the payee has power to fill in and complete the 
note, and, when this is done, it will be admissible in evidence. 


Error to Circuit Court, Highland County. 


Action by John A. Chestnut against Nancy J. Chestnut. There 
was a judgment for plaintiff, and defendant brings error. Reversed. 


Bucuanan, J. Several errors are assigned in the petition for the 
writ of error, but the principal one is to the action of the court in per- 
mitting the plaintiff to offer in evidence a paper of which the following 
is a copy: 


$1800. Eighteen hundred dollars. 
Monterey, Va., June 6, 1892. 
Three months after date promise to pay 
to the order of J. A. Chestnut dollars 
negotiable and payable at the Highland County 
Bank, Monterey, Va. 
Homestead and all other exemptions waived 
by the maker and each endorser. Value re- 


The objection made to its admissibility is that it is not, as alleged, 
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a promissory note, and in its present form does not evidence a promise 
to pay or create any liability on the defendant. 

The propriety of the court’s ruling depends upon the question whe- 
ther or not the figures and words in the margin of a note fix the 
amount for which the note was intended to be given, where no amount 
has been inserted in the blank left for it in the body of the note. Upon 
this question the decisions of the courts are not in accord, though the 
weight of authority andthe better reason seem to be in favor of the 
view that the sum named in the margin is generally the limit of the 
amount with which a bona fide holder may fill up the blank, but until 
so filled the instrument is incomplete and no recovery can be had upon 
it. See Daniel on Neg. Instr. Secs. 86, 86a, 143; 8 Am. & Eng. Ency. Law 
(2d Ed.) 130, and cases cited; 7 Cyc. 593, 594, and cases cited; Garrard 
v. Lewis, ro Queen’s Bench Div. 30; Norwich Bk. v. Hyde, 13 Conn. 
281; Patton v. Shanklin, 14 B. Mon. 13; Hollen v. Davis, 59 Iowa, 
444, 13 N. W. 413, 44 Am. Rep. 688 ; Edwards v. Ramsey (Minn.) 14 
N. W. 272; Schryver v. Hawkes, 22 Ohio St. 308, 315. 

The reason for this rule of construction is that one of the essential 
requisites of a bill or note is that the amount for which it is made must 
be clearly expressed in the instrument, and as the marginal figures 
are not generally regarded as a part of it, but are intended as a con- 
venient index and as an aid to remove ambiguity or doubt in the in- 
strument itself, they cannot supply the omission to insert the amount 
in the body of the instrument where a blank has been left for that 
purpose. The blank in such an instrument is presumably intended to 
be filled with something, and until that something has been added the 
instrument is not complete. It is not invalid simply because it is in- 
complete. It creates certain rights and obligations, and when proper- 
ly filled up by a bona fide holder may be enforced at law, or, if left 
blank by mistake, in equity. See Garrard v. Lewis, supra, Norwich 
Bk. v. Hyde, supra ; Frank v. Lilenfield, 33 Grat. 377, 383-387 ; Orrick 
v. Colston, 7 Grat. 189. 

The fact that the amount in the margin of the note in this case 
is expressed in words as well as figures cannot, as it seems to us, affect 
the question. The refusal of the courts to hold that the amount of a 
note or bill cannot be supplied from the margin, where there is a blank 
left for the amount in the body of the instrument, is not because 
the amount in the margin is expressed in figures, but because it is in 
the margin, and not in the body of the instrument. 

(The court here reviews the facts and decision in Norwich Bank 
v. Hyde and, referring to that case, continued :) 

Upon a review of the authorities the court reached the conclusion 
that the aid which the margin is to give in construing a note or bill is 
to remove an ambiguity in the body of the note, or to clear up a doubt, 
not to supply a blank. 

How the margin will assist in removing a doubt as to the meaning 
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of the body of the instrument is illustrated in Elliot’s Case, Leech’: 
C. L. 183. In that case the body of the note was for ‘‘fifty 

in the margin, ‘‘4/50.”" The court supplied the word ‘‘pounds” fro: 
the margin. 

In other cases, where there was no sum in the margin to aid, th: 
courts have supplied an omitted word, where it was clear from othe: 
parts of the instrument what the omitted word was. This is illustrated 
by the decision of this court in Harman v. Howe, 27 Grat. 676, wher 
the sum to be paid was stated as *‘seven hundred and seventy-six i: 
lawful money of Virginia.’”” The court supplied the word ‘‘dollars,’ 
because it was clear, as was said by Judge Moncure in delivering th: 
opinion of the court, from the context of the bond sued on, what th« 
omitted word was. 

It does not follow, however, because the blank for the amount of 
a bill or note has not been filled up, that a bona fide holder shall lose 
the debt which such instrument was intended to evidence, or be de- 
prived of his security. Ifthe blank was left unfilled by mistake, a 
court of equity may correct the mistake. Generally, any bona fide 
holder of a bill or note signed in blank has authority to fill the blank 
with any sum, not exceeding the limitation in the margin, which the 
transaction between him and the person from whom he received it 
will warrant. Norwich Bk. v. Hyde, supra, Garrard v. Lewis, supra, 
7 Cyc. 593. 594; 4 Am. & Eng. Ency. L. (2d Ed.) 130, 131 ; Frank v. 
Lilenfield, 33 Grat. 377, 383. 

In Frank v. Lilenfield, 33 Grat. 377, 383, this court held that where 
a party to a negotiable note intrusts it to the custody of another with 
blanks not filled up, whether it be for the purpose of accommodating the 
person to whom it was intrusted or to be used for his own benefit, such 
negotiable instrument carries on its own face an implied authority to 
fill up the blanks and perfect the instrument. 

In the absence of evidence that the blank in the paper sued on in 
this case was the result of a mistake, the presumption is that the payee, 
who is still the holder thereof, had the right to fill up the blank with 
any amount agreed upon between him and the maker, and that right 
still exists, unless its exercise, in the opinion of the jury upon all the 
facts and circumstances of the case, has been unreasonably delayed. 
The plaintiff would therefore seem to have in his hands, as was said 
in Norwich Bank v. Hyde, supra, the materials to make his note and 
declaration correspond, although, in the present state of the note, he 
might as well attempt to prove his case ‘‘by introducing the bare name 
of the maker upon one side of a paper and that of the defendant on 
the other. And yet, in that case, upon well-settled principles, a bona 
fide holder might fill up such a paper so as to shape it to the case ; the 
rule being that where a man gives his name in blank it is a letter of 
credit for an indefinite amount. Russel v. Langstaffe, Doug. 514; 
Mitchell v. Culver, 7 Cow. 336.” Frank v. Lilenfield, swpra. 

Thus we see that the objection to the note when offered in evidence 
ought to have been sustained, since it did not correspond with the note 
declared on. But we further see that it may be in the power of the 
plaintiff to make it such as he has described it to be in his declaration, 
so as to render it admissible in evidence. 

The judgment must be reversed, because of the erroneous admis- 
sion in evidence of the note sued on in its then incomplete condi- 
tion, the verdict of the jury set aside, and the cause remanded for a 
new trial. 
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‘* Pass-Books,”’ in January (1906) number. 

‘‘ CHARTERS AND By-Laws,” in February number (in part). 


CHARTERS AND BY-LAWS. 
(Continued from February number.) 


RULES AND REGULATIONS, 


We now come to that part of the by-laws dealing with the de- 
positors’ business; sometimes it is really a part of the by-laws, 
sometimes not, and then merely called ‘‘ Rules and Regulations.” 
We will take the different matters in their usual order. 

Hours for Business.—The banking hours are always mentioned, 
say 10 to 2 o'clock, 10 to 3 o’clock or 10 to 4 o’clock; some- 
times the bank opens at 9 A. M., and when in a residential district 
opens one or more evenings in the week, from 6 to 8 or 9 P. M. 
On Saturdays, banks close at 12 A. M. or 1 or 2 P. M. 

Power should be given the Treasurer to keep the bank open 
longer when necessary, and also to temporarily change the time 
for opening and closing. 

Depositor must subscribe to by-laws.—Every person desiring 
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to become a depositor is required to subscribe to the by-laws, 
rules and regulations, and furnish such information as may be 
deemed necessary for his identification. 

This rule, or any other substantially alike, is adopted by al! 
banks. 

Some banks in California, and one in Montana, require the 
depositor to sign his name on the pass-book, giving assent to the 
by-laws and conditions. This seems to be a very dangerous prac- 
tice, for, if the book should fall in dishonest hands, it would give 
the signature of the depositor and thus might help a wrongful 
payment. 

Deposits.—Some banks (in New York) mention that no checks 
whatever will be accepted on deposit; but nowadays, when the 
use of checks is so widespread, and almost universal, there seems 
to be no reason for refusing checks, especially when, as required 
by many banks, they are drawn payable to the depositor or to 
the bank; but checks should not be accepted for first deposits 
unless the check be drawn by the depositor to the order of the 
bank ; savings bank officers will easily recognize the wisdom in 
refusing other checks, as they may have been stolen or found, and 
would be paid by the drawee bank because of the endorsement of 
the savings bank. The fact is, all checks not drawn direct to the 
bank’s order are a risk to the bank on account of its having to 
guarantee previous endorsements. 

A Pennsylvania bank has this: Checks are only received for 
collection and every depositor shall be held responsible as an in- 
dorser on all checks and drafts; the number of the deposit book 
must be noted on all checks and drafts. 

Almost all the banks mention that they accept deposits of 
funds taken at par by the banks of the city and that withdrawals 
will be paid in like manner. 

Entry in pass-books.—It should be a strict rule, to be relaxed 
only under special circumstances, that the pass-book must ac- 
company the deposit; when it is found necessary to break this 
rule, most banks give a receipt marked ‘Not negotiable’ or 
“‘Duplicate,”’ and this receipt, with the book, should be sent the 
bank at the first opportunity. 

Maximum and minimum.—The minimum deposit, and initial 
deposit, is $1 in the great majority of banks, although we know 
of banks who will give no book under $3 or $5. On the other 
hand some banks will receive as low as: 

50 cents (in Maryland). 

25 cents (in Michigan). 

10 cents (in Louisiana and Virginia). 

10 cents (in Ohio, but first deposit must be 50 cents). 
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A Michigan bank will receive 5 cents, but the first deposit 
must be $1.00. 

The maximum deposit to the credit of any account is in many 
cases fixed by law; in New York it is $3,000, in Massachusetts 
$1,600, etc., but there is some latitude given as to trust funds, 
etc. ; in the West the banks themselves usually fix their maximum 
deposit, say $5,000 and sometimes $10,000 ; larger deposits may 
be received, but are subject to special terms. 

The following restrictions as to the amounts of deposits are 
enforced by some banks, but the matter is not always mentioned 
in the by-laws, as conditions change from time to time as to the 
opportunities for favorable investments : 

Not more than $500 each calendar month. 

Not more than $250 each year. 

Not more than $500 to $1000 each year. 

Not more than $20 each week. 
until the limit is reached entitled to interest, or which the bank 
in any case will receive. 

When and where received.—All deposits must be made during 
banking hours, in the banking room. 

Term and Ordinary deposits.—The following conditions exist 
in some California banks; ordinary deposits are paid on demand, 
term deposits require 6 months notice for withdrawal, although 
they may be paid in some instances on demand, and when so 
withdrawn by consent of bank without notice, the rate of interest 
for the past 6 months is reduced from term to ordinary rate, or 
the interest is forfeited from last dividend day (not less than one 
or two months). No interest is allowed on a term deposit if 
withdrawn with consent of bank before 6 months of date of 
first deposit. 

Only one notice may be given at one time on any account; if | 
the money is not withdrawn within 3 days of expiration of notice, 
the notice is cancelled and it is usual to continue the interest 
without interruption. 

On ordinary deposits, no interest is allowed if withdrawn within 
2 months of date of first deposit. 

Certificates of deposit.—These certificates are not usually issued 
by the Eastern mutual savings banks, and in some States the 
law forbids them; but many of the stock savings banks issue 
them, both time and demand; certificates of deposit with cou- 
pons attached for the semi-annual interest for 3, 5 or 10 years 
are quite a feature in some banks; they usually contain a pro- 
vision that they may become payable at any previous time on 45 
or 60 days notice to the bank (See BANKING Law JOURNAL, August, 
1905). 
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Deposits may be refused or returned.—A clause in the by-laws 
usually gives the officers (sometimes only by order of the Board ) 
power to refuse deposits or return them; in the latter case, notice 
is to be mailed to depositor at his last known address, and interest 
ceases to be credited on the account, one or two months after this. 


WITHDRAWALS. 


How made.—Withdrawals should be made in person, but, when 
impracticable, by order in writing (some banks require a witness) 
sent with the bank book; we observe a number of banks stating 
that such withdrawals should be made by power of attorney; this 
is not as it should be, as powers of attorney are dangerous, dying 
with the maker, and at least in New York have been found quite 
unsafe. An order on the bank, properly signed, should be sufficient; 
and, if the depositor cannot write his name, let his mark be at- 
tached and properly certified. 

Withdrawals are required to be for even amounts, and there is 
usually a minimum limit, say not less than $1 or $3, or $5, ex- 
cept it be for interest. 

Soon after first deposit.—Many banks forbid withdrawals within 
less than 30 days from first deposit; others penalize such with- 
drawals ; for instance, if within 60 days of first deposit, 50 cents 
to $2; if within 6 months, 10 cents to 15 cents. 

Identity.—If the identity of the depositor is doubted by the 
bank it may demand adequate security before making a payment. 

Legal when book is presented.—It is a universal practice for 
savings banks to state in their by-laws that payments made to 
persons producing the bank book will be legal payments to dis- 
charge the bank. Many banks prefer such phrase as “although 
the bank will endeavor to prevent fraud;’’ this is worse than 
useless; it is dangerous, as it binds the bank to more than or- 
dinary care; other banks make a long explanation of their in- 
ability to identify all their depositors ; this is quite useless. 

A Massachusetts bank says: 

In all cases, a payment made on presentation of bank book, 
in good faith, without actual knowledge of fraud, shall be a dis- 
charge to the bank for the amount so paid. 

A Virginia bank says: 

To any person presenting the pass-book of a depositor, bearing 
such signature as tallying with the recorded signature of such 
depositor, a payment will be good and valid, and fully discharge 
the bank. 

No bank can escape liability when not exercising ordinary care; 
signatures, etc., must be compared, and, therefore, a simple state- 
ment that “All payments to persons producing the pass book 
issued by the bank shall be valid payments to discharge the bank” 
should prove quite sufficient. 
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Notices.—It is a salutary rule that all savings banks reserve 
themselves the power and right to require a notice from depositors 
before making repayment; this notice varies all the way from 
»ne month to six months; perhaps the average is two months. 
83ut the by-laws also usually state that the bank may pay ordi- 
narily on demand, but without waiving its right to demand no- 
tice; as a matter of fact, savings banks usually pay on demand 
except during times of financial disturbance, unless we except some 
large Pennsylvania banks who have a standing notice of two 
veeks ; even this, we understand, is waived for small amounts ; 
but, when the account is closed, notice must be given. However, 
in Pennsylvania and some Western States, some banks always 
exact this notice, especially many of the Trust Companies having 
savings departments; their savings deposits may thus be con- 
sidered Time liabilities, requiring a smaller reserve, and permit- 
ting a better rate of interest to be paid (or showing them a bet- 
ter profit.) In many banks the length of this notice depends 
on the amount that it is desired to withdraw; for instance, it 
may be: 

10 days for not over $100 

60 days for not over $500 

60 days for not over $1000 
with infinite variations from this. 

Sometimes the payment on notice is limited to not over $1000 
each calendar month, or not over 10% of deposit. 

Some banks state that amounts of $25 or $50 will be paid on 
demand, but that one or two weeks must elapse before another 
payment is made. 

A New York bank states that it may demand 3 months notice 
for over $500, but if smaller sums be withdrawn during the 3 
months they shall not exceed $500 in all. 

When payment is not called for after notice.—The practice 
differs considerably when the depositor, after giving notice, does 
not come for payment; we find no mention whatever of this in 
many by-laws; a Washington (D. C.) bank may demand 6 months’ 
notice, but when the money is not called within 3 days of expiry 
the notice is waived. 

A Michigan bank states that if money is not drawn out within 
one week of expiration of notice it does not hold good. 

A West Virginia bank pays $50 on demand, with notice of 
one week for each $100, and says that if not drawn out within 
15 days of expiration of notice the notice is forfeited. 

A Rhode Island bank says that the notice is void if money is 
not called for within 10 days after its expiration of notice. 

A California bank states that if the money is not drawn pur- 
suant to 6 months notice the depositor forfeits one month’s 
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dividend; but there is no such penalty if notice is withdrawn two 
months before maturity. 

On the other hand a Maryland bank says: “interest will be 
calculated to the time of the expiration of the notice and no 
Jonger,” and a Minnesota bank says: “interest ceases on receipt 
of notice; if the money is not called for at expiration of notice, 
the amount shall be regarded and treated as if actually drawn 
out, and redeposited at the date of expiration of the notice.” 

This last condition is the correct one. When a savings bank 
receives notice of withdrawal it proceeds to get the cash ready to 
meet it, and depositors cannot expect to receive interest during 
this time; giving notice carelessly, without real intention or need, 
or perhaps from some unreasonable fear of financial disturbance, 
should be discouraged. 

Transfers and assignments.—In a few banks no transfers or 
assignments are permitted, but as a rule the by-laws state that 
they will not be recognized unless recorded at the bank. A Rhode 
Island bank requires them to be so recorded within 30 days of 
date; a New Jersey bank says that the original transfer or as- 
signment must be filed at least 48 hours before payment. A 
Pennsylvania bank states that no transfer, assignment or pledge 
of the book will be acknowledged. 

As a matter of fact, we take it that: 

1. A properly executed assignment is a safe instrument to be 

recognized by a bank. 

2. A transfer from one account to another (carrying interest) 
is a matter for the bank’s decision; as a general rule joint 
accounts, trust accounts and society accounts should not 
be transferred. 

3. Notification to the bank of the pledge of a book is good 
notice, and the bank refusing to note it on its books does so 
at its peril. 

INTEREST OR DIVIDEND. 


These words are somewhat interchangeable, although the word 
dividend properly applies to the mutual savings bank, and the 
word interest to the stock banks paying a fixed rate. 

How calculated.—It may be stated that the savings bank in- 
terest throughout the United States is almost universally based 
on a semi-yearly credit of such, and that the money must be on 
deposit at least 3 months before these semi-annual periods to be 
entitled to interest. These dividend days are January and July 
in the great majority of cases, although some banks have May 
and November, or June and December—but the usual dates are 
1st of January and ist of July. 

As a rule the Eastern savings banks pay interest for the 3 or 
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6 months previous, but some banks pay interest for 3, 4,5 or 6 
months (not less than 3 months). Many. other banks calculate 
the interest monthly and even semi-monthly, but we have not re- 
marked any that pay on daily balances; these banks, however, 
pay no interest unless the money is deposited at least 2 months 
before dividend day. ° 

An Iowa bank pays 34% % for deposits 6 months in the bank, 
and 3 % for a less time, not under 2 months. 

When interest credited is not drawn out it is added to the 
principal, and draws interest the same as principal; this is the 
universal rule, meaning semi-yearly compound interest. 

In some States the law limits the maximum yearly rate of 
interest; in New York, 5 %, etc. 

A statement is usually made that no interest will be allowed 
on money drawn since last dividend day. 

The minimum amount entitled to interest is either $1, $3, $5 
or $10; some banks credit interest on $5 and every additional $5. 

No interest is allowed on the fractional part of a dollar. 

Deposits made during the first 3, 5 or 10 days of the month 
are often reckoned as of the first of the month; in New York the 
law permits this for the first 10 days of the semi-yearly period 
and the first 3 days of the quarterly period, and also permits 
payments on the last 3 days of the period without forfeiting the 
interest. Some banks, however, make no allowance of any kind, 
and when the interest is reckoned monthly it is computed from 
the first day of the month succeeding the deposits. 

We observe some banks in Pennsylvania, Michigan and Ohio 
who deduct withdrawals from the first moneys deposited ; this 
makes quite a difference in interest to depositors, and is unusual; 
as a rule withdrawals are deducted from the Jast deposits. 

Limit of interest.—In some Eastern States the law limits the 
amount entitled to interest; in New York it is $3000 for in- 
dividual accounts and $5000 for society or corporation accounts; 
in Massachusetts $1,600, etc.; trust funds, etc., are exempt from 
this limitation. 

PASS-BOOKS. 

Entry in book.—No deposit received or withdrawal made with- 
out the production of the pass-book. 

This is the usual rule, although some banks add ‘except by 
order of the President, under exceptional circumstances.” 

Closed books.—It is usual to say that, when all the money is 
drawn, the pass-book must be left at the bank. 

Book is a voucher.—We find the following in the by-laws of a 
New York bank: 


“The pass-book is a voucher between the depositor and the 
bank, but subject to all equities which may arise between the 
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parties, and shall be evidence between the bank and the depositor 
and his representatives of the terms upon which the deposits 
therein acknowledged are made, and so shall be the by-laws and 
regulations of the bank.” 


To be left in bank.—Many banks require the book to be left 
in the bank 10 days for entry of interest; others merely ask that 
it be brought to the bank for that purpose once or twice a year, 
or every two or every five years; on the other hand some banks 
state that it is not necessary to bring the book to the bank on 
interest days. 

Lost Books.—Many banks devote quite a space in their by-laws 
to the matter of lost books; we will state here the usual con- 
ditions for the depositor getting a new book or for payment. 

1. Notice to the bank of the loss; this notice should be im- 
mediately given, and the depositor impressed with the necessity 
of so doing for the protection of his interests. 

2. Advertisement in a newspaper published in the locality is 
usually required ; the frequency of this advertisement is sometimes 
regulated by the amount in the book. 

3. Affidavit must be made, stating all the facts; in case of 
joint accounts, society accounts, and the like, affidavits should 
be made by all parties at interest. 

4. Bonds of indemnity are required by many banks; a New 
York bank requires a surety for amounts less than $50 and two 
sureties for over that amount. 

TRUST ACCOUNTS. 

The conditions of these accounts are frequently stated in the 
by-laws, and this is quite advisable. We will endeavor to give a 
fair idea of the most typical and distinctive of these conditions 
as found in the collection before us, but, before doing so, we will 
say that in many States the statute law permits payment to the 
cestui que trust at the death of trustee, usually mentioning, how- 
ever, ‘“‘in the absence of written notice of the existence and terms 
of a legal and valid trust.” 

A New York bank opens trust accounts only for parents or 
grandparents in trust for children or grandchildren. 

A number of banks say: ‘‘The depositor may designate, when 
making deposit, the period of time for which the same skall remain 
in the bank and for whose benefit the same was made.”’ 

A New York bank says that, in the event of the death of the 
trustee, the total amount shall be payable to the beneficiary; and, 
in the event of the death of the trustee and beneficiary, the 
amount is payable to the legal representative of the beneficiary. 
The last clause is not in accordance with the latest court decisions, 
nor with the usual understanding that the death of the benefici- 
ary before the Trustee revokes these tentative and personal trusts. 
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A Pennsylvania bank states that such accounts must say “in 
trust for’ and not by or for; the trustee, or his legal representa- 
tives or successor shall alone be entitled to draw. This a peculiar 
provision, and we think that it will not be widely copied. 

A West Virginia bank has the above condition, but adds that 
he Board of trustees may order payment to the beneficiary. 

A New York bank states that such accounts are subject to the 
order of the Trustee while living, and at his death may be paid 
to his executors or administrators, or to the beneficiary. 

Several banks in Pennsylvania, Ohio, California and Wisconsin 
open accounts ‘‘in trust for ;’’ the Trustee or his successor shall 
alone draw, but bank may pay beneficiary. 

A Vermont bank requires the name and residence of the bene- 
ficiary to be disclosed, and payment may be made to him at 
death of the Trustee. 

A New York bank only opens accounts in trust by parent or 
grandparents for children or grandchildren, or by a legally appointed 
guardian in trust for infant under 20 years of age; in all such 
cases of one person in trust for another, the bank may at its option 
pay either. 

Some Pennsylvania banks state as follows: “Every depositor 
shall be at liberty to appoint some person or persons to whom 
in the event of his death the money shall be paid, if not other- 
wise disposed of by will.’"” We take this to be somewhat danger- 
ous, as a will may turn up after payment to the beneficiary. 

The following is in the by-laws of a Maryland bank: ‘‘De- 
posits made by one person for the use and benefit of another shall 
be made in depositor’s name as Trustee, and payment to him 
shall be valid to discharge the bank. In case of death, resigna- 
tion or removal of any such Trustee, notice and satisfactory 
evidence of death must be given to the bank, also of the appoint- 
ment of the successor of such Trustee.’’ The same bank also says 
that every depositor may name some person or persons to whom, 
in the event of death, the money shall be paid if not otherwise 
disposed of. 

In Massachusetts, the law requires the name and residence of 
the beneficiary to be disclosed, and payment may be made to him 
or his legal representatives in the absence of other notice. 

A Maryland bank states that “Trustees may deposit in their 
own names as such, but without specifying the name of the party 
for whom it is held or the nature of the trust.” 

A Wisconsin bank takes deposits of one Trustee, for the benefit 
of another, or a society or an association. 

It will be seen from the above brief extracts that the usages 
of banks differ widely as to this class of accounts. When a statute 
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law in any one State regulates these accounts, it is well to in- 
corporate it in the by-laws. 


JOINT ACCOUNTS. 


So far as our knowledge goes, there is no law in any State 
regulating joint accounts; comparatively few banks mention them 
in their by-laws, although in our opinion, if the bank opens such 
accounts, they should always be clearly explained to the de- 
positors ; however, here are a few of these conditions as found. 

A Pennsylvania bank opens accounts for two or more persons, 
either in their own right or in trust for others; they must ap- 
pear and sign a joint receipt, unless when opening the account it 
is signed that either of them or two of them may draw. 

A New York bank says: ‘‘An account may be opened by two 
persons payable to either or to the survivor.” 

An Ohio bank says: ‘“‘Deposits in joint account will be paid 
to either party and in case of death to the survivor. 

In the by-laws of banks in Wisconsin and Arkansas, we find 
that deposits may be received payable to one or more persons, 
payable on their joint or several order; ‘‘thus husbands may de- 
posit and arrange so that wives or other members of the family 
may receive payment therefrom.” 

A Massachusetts bank says: ‘No account shall be opened in 
two or more names.” 


SOCIETY OR ASSOCIATION ACCOUNTS. 


Sometimes the conditions of such accounts are mentioned in 
the by-laws; of course, they vary considerably. In New York 
they are generally opened in the name of the Society, payable on 
order of a majority of a given number of Trustees or on the order 
of some designated officer. In Pennsylvania we find banks 
refusing accounts from unincorporated societies; another bank 
in the same State states that ‘‘ Deposits by or for an incorporated 
Society or Association shall be only in the name of one or more 
persons, in trust for such Society or Association.” 

Another bank opens accounts in the name of the President or 
Treasurer, in trust for, or Treasurer of Society, payable 
on his receipt. 

A Massachusetts bank states that such accounts must be in 
the name of the Association, not in the name of Trustees, Officers, 
Treasurer, etc. We believe this to be the best condition and the 
safest to the bank; the seal should always be required. 

MINORS. 

Nearly every State permits minors to keep savings bank ac- 
counts, also aliens and females married or hereafter to be married. 
The deposits are fully under their own control, payable to them 
on their own receipt, without regard to any guardian or husband, 
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and free from liens except creditors. It is well to make this very 
plain in the by-laws. 

But in Massachusetts the law says that deposits in the name of 
minors may be paid to them or to the person making such deposits. 

The following conditions are in some of the by laws before us. 

A Washington (D. C.) bank, speaking of such deposits, says: 
‘‘ Deposits of their own money.”’ 

A Michigan (and Minnesota) bank says that deposits may be 
made for the benefit of minors, not to be drawn until of age. 

A Colorado bank states that: ‘Accounts of children will be 
received, and can be drawn on their signature; such accounts may 
be made subject to the control of parents or guardians ;”’ a Mary- 
land bank has practically the same rule, saying: ‘Parents or 
others may deposit in the name of any child or children, and 
make such deposit subject to their own or children's order, and 
minors may deposit in their own name and subject to their own 
order.” 

A Missouri (and Michigan) bank says that deposits made by 
or for minors may be drawn by them. 

A New York bank says: ‘Deposits made by or in the name 
of a minor may be paid him, but not if the deposit is made by 
another in trust for and for the benefit of such minor.”’ 

A Wisconsin bank, speaking of payments, says that in case of 
minors the bank may require approval of parents or guardian. 

A Washington bank receives such accounts “only from parent, 
grandparent or legally-appointed guardian, in trust for infant 
under 12, payable to either at the bank's option. The guardian 
must sign receipt with minor.” 

A Massachusetts bank has it that ‘‘Deposits for and in the 
name of a minor, cannot be drawn during minority by him or 
any Other unless by legally appointed and qualified guardian.” 

A New Jersey bank states that it may pay the minor not over 
$500, and this must be a deposit made personally by minor, not 
by another for his benefit. 

DECEASED DEPOSITORS. 

The usual by-law is that on the decease of the depositor, the 
amount to the credit of the deceased shall be paid to his or her 
legal representatives. 

Some banks add “when legally demanded.” 

A Pennsylvania bank says: ‘‘Incase of the death of a depositor, 
payment can only be made to the Executor or Administrator pro- 
ducing the book, unless an appointment shall have been made in 
the books of the bank of a person to receive the same.” 

A Maine bank states that: ‘‘On the death of a depositor, pay- 
ment is made to the persons legally entitled thereto.” 
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A Massachusetts bank pays the Executor or Administrator o: 
next of kin, legatee or persons beneficially entitled, according to 
Jaw, upon satisfactory information as to the number and namie 
of such persons. 

By the way, the Massachusetts law permits payment of orders 
on savings banks, after death, for 30 days, and also subsequently, 
if without actual notice of death. 

A great many banks will pay small balances without forcing 
the poor heirs, or perhaps the undertaker, to probate the will (it 
any) or get letters of administration; these sums vary from not 
over $50 up to $200; it will perhaps interest our readers to 
know who are the people to whom these small balances may be 
paid; we quote from the different by-laws: 

Husband or widow or next of kin. 

Legal heirs. 

Next of kin or legal representatives. 

Legal representatives. 

Heirs. 

Next of kin. 


Legatee, next of kin, or legal representative. 

Legal heirs or persons equitably entitled. 

Heirs-at-law, or persons entitled to the same by law. 

Persons legally entitled. 

Persons equitably entitled. 

Next of kin, legatee or persons beneficially entitled. 

Next of kin, legatee or persons legally entitled. 

Some banks require adequate security for these payments and 
others state that “such payment shall discharge the bank.” 

PUBLISHED NOTICES. 

It is usual to state in the by-laws that notices relating to de- 
posits or depositors, published a given number of times in one or 
more newspapers of the city or village, are to be considered as 
personal notice to each depositor. 


DISPUTED CLAIMS. 

A few banks have a by-law stating that if more than one per- 
son shall claim title to a deposit or pass-book, the bank shall 
not be required to pay until the question of such disputed owner- 
ship shall have been properly settled and determined by the courts. 
We fail to 'see the use or necessity for this. 

ACCOUNTS CONFIDENTIAL, 

The by-laws almost always state that the accounts of deposit- 
ors are strictly confidential; a West Virginia bank says: “in- 
formation regarding deposits is not given without proper au- 
thority.”” What authority? We would recommend the following 
as a fair by-law: ‘Accounts are only disclosed to depositor or 
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his legal representative, except under proceedings at law or in the 
interest of justice.” 
DORMANT ACCOUNTS, 

To prevent accounts from becoming dormant, many banks 
request the depositor to send his book to the bank every year, 
or perhaps every five, six or ten years. 

The law in some states recognizes these accounts where no de- 
posit or withdrawal has been made for a given number of years, 
and no entry of interest has been made in the pass-book during 
the same period; they then become dormant or quiescent ac- 
counts, and are not entitled to further interest. In Pennsylvania 
the limit is 30 years, after which time the money is payable to 
the Treasurer of the Commonwealth. In New York, a report of 
such accounts, dormant for 22 years, has to be made yearly to 
the Bank Superintendent; but savings banks in their by-laws 
state that accounts become dormant in various periods—say 6, 
10, 15, 20 or 22 years. 

In Michigan the savings banks usually mention 5 or 10 years 
(except accounts opened for minors); in Iowa 10 years; in Ohio 
5 to 10 years; Connecticut 20 years; Louisiana and Mississippi 
10 years; Nebraska and West Virginia 5 years; and in a bank 
in Montana accounts become dormant in 4 years. 

CLAIMS ON BANK. 


A clause like the following is frequently inserted in the by-laws: 
“No person shall be entitled to make any claim on the bank upon 
any contract or act by any officer, agent, assistant or servant of 
the bank, not in conformity with these by-laws.” 

TAXES. 

Some banks in California state that deposits in savings banks 
are free from taxation. 

A Vermont bank states that the bank pays the taxes on de- 
posits of less than $1,500; but if the deposit is made shortly 
before the 1st of April and withdrawn shortly after, it reserves 
the right to charge all or any part of the tax to the depositor. 

INTERPRETATION OF WORD “‘DEPOSITOR.”’ 

A number of by-laws have a clause substantially as follows: 
“Every term referring to a depositor is designed to mean a male, 
female, lodge, institution, association, etc. when acting or appear- 
ing as a depositor.”’ 

AMENDMENTS TO BY-LAWS. 


It is usually stated that no amendment to the by-laws may 
be made except at a regular meeting, and that a notice of the in- 
tention to amend must be given in writing to all the trustees one 
month previous to voting; in some banks, amendments to by- 
laws cannot be voted upon during the summer months. 
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In conclusion, we give herewith a statement of the leadin; 
features of a California savings bank, as printed in their report. 
and mentioned at the beginning of this article : 

Bank was incorporated by the Certificate filed i: 
oftice of County Clerk for the County of (over 40 years ago). 

Security against loss is insured to its depositors by a Guaran 
tee Capital of $1,000,000, which has been paid up in gold coin, 
and a Reserve Fund now amounting to $262,553.65, to whicl 
additions are made at the close of each half year, and by a Con- 
tingent Fund, to the credit of which there is now $636,964.92. 

Neither the Guarantee Capital nor the Reserve Fund can in 
any event be withdrawn until the final dissolution of the Cor- 
poration and the repayment to each depositor of his deposits and 
declared dividends. 

Deposits are received in sums of one dollar and upwards, and 
dividend or interest is allowed for every day after the first month, 
during which the money of the depositor forms part of the funds 
under the management of the corporation. 

Pass-books will be issued for deposits; they are required to 
be presented at the bank when any amount is drawn, and should 
also be presented whenever subsequent deposits are made. 

Inder usual financial conditions, Ordinary Deposits are repaid 
on demand, and Term Deposits at the expiration of not Jess than 
six months written notice; money not drawn pursuant to notice 
to be considered as redeposited, the depositor forfeiting dividend 
thereon for thirty days. 

From the net earnings half-yearly dividends are paid, deposits 
and permanent funds receiving not less than nine-tenths of the 
amount disbursed. The remainder, a portion whereof is devoted 
to the increase of the Reserve fund, forms the compensation of 
Stockholders for the guarantee afforded by the capital stock. 

Dividends not drawn within thirty days are added to the prin- 
cipal sum of the deposit and share in the subsequent dividends. 
Dividends on Ordinary Deposits will be paid when called for. 
Likewise dividends on Term Deposits when asked for within six 
months, but, if left beyond that time, they can only be drawn 
like the Term Deposit itself, after six months (or longer) notice. 

Loans are made only on sufficient and available securities, 
looking first to safety, and, secondly, to profit. No loans of any 
kind can be made to the directors, or officers, nor can any loan 
be made by the Bank on shares of its Guarantee Capital. 


Surplus Fund in New York Savings Banks. 


The following bill (No. 786) was introduced in the New York 
Legislature by Assemblyman Leslie J. Tompkins, and was refer- 
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red to the Committee on Banks. The matter underscored ——— 
is new, the matter in brackets [ ] is old law to be omitted. 
AN ACT 
rO. AMEND THE BANKING LAW RELATIVE TO THE RATE OF INTEREST AND EXTRA 
DIVIDENDS TO BE DECLARED BY THE TRUSTEES OF SAVINGS BANKS, 
The People of the State of New York, represented tn Senate and Assembly, do 
iact as follows : 
Section 1. Section one hundred and twenty-three of article three of chapter six 
1undred and eighty-nine of the laws. of eighteen hundred and ninety-two, entitled 
An act in relation to banking corporations,” is hereby amended to read as follows: 
§ 123. Rate of interest; extra dividends.—The trustees of every such corporation 
shall regulate the rate of interest or dividends not to exceed five per centum per an- 
num upon the deposits therewith, in such manner that depositors shall receive as 
nearly as may be, all the profits of such corporation, after deducting necessary ex- 
penses and reserving such amounts as the trustees may deem expedient as a surplus 
fund for the security of the depositors, which to the amount of [fifteen] five per cen- 
tum of its deposits, exclusive of unclaimed deposits, the trustees of any such corpora- 
tion may [gradually accumulate and] hold, to meet any contingency or loss in its 
yusiness from the depreciation of its securities or otherwise. The trustees may clas- 
sify their depositors according to the character, amount and duration of their dealings 
with the corporation, and regulate the interest or dividends allowed in such manner 
iat each depositor shall receive the same ratable portion of interest or dividends as 
all others of his class. The trustees of any such corporation shall not declare or al- 


ow interest on any deposit for a longer period than the same has been deposited, ex- 


cept that deposits made not later than the tenth day of the month, commencing any 
semi-annual interest period, or the third day of any month, or withdrawn upon one of 
the last three days of the month, ending any quarterly or semi-annual interest period, 
may have interest declared upon them for the whole of the period or month when so 
leposited or withdrawn. No dividends or interest shall be declared, credited or paid, 
except by authority of a vote of the board of trustees duly entered upon their minutes, 
whereon shall be recorded the ayes and nays upon each vote; but accounts closed 
between dividend periods may be credited with interest at the rate of the last dividend, 
computing from the last dividend period to the date when closed, if the by-laws so 
provide. Whenever any interest or dividend shall be declared and credited in excess 
of the interest or profits earned and appearing to the credit of the corporation, the 
trustees voting for such dividend shall be jointly and severally liable to the corpora- 
tion for the amount of such excess so declared and credited. The trustees of any 
such corporation whose surplus amounts to [fifteen] five per centum of its deposits, 
at least once [in three years] every year, shall divide equitably the accumulation beyond 
such authorized surplus as an extra dividend to depositors, in excess of the regular 
dividends authorized. A notice posted conspicuously in a bank of a change in the 
rate of interest shall be equivalent to a personal notice 
§ 2. This act shall take effect immediately. 


The phrase ‘‘exclusive of unclaimed deposits’’ is surely the re- 
sult of some error or misapprehension on the part of Mr. Tomp- 
kins, as there are no unclaimed deposits in any savings bank ; he 
probably refers to the so-called Dormant accounts, which accounts 
have not been disturbed by deposits, or withdrawals, or entry of 
interest in pass-book, for 22 consecutive years; but these are by 
no means unclaimed deposits, as they are due to the depositors 
or to their legal representatives, are payable like all other de- 
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posits, and are included by the banks in their statement of“‘Amoun 
Due Depositors’’; the only difference being that, after being thu 
dormant for 22 years, they are entitled to no further interest 
but they may be called for at any day, and, indeed, are frequent}, 
paid to the depositor or his legal representatives long after thi 
period. We may mention a case coming but a few weeks ago unde: 
our observation; a deposit amounting with interest to over $5,00\ 
(in two accounts) was untouched for 25 years, and the depositor 
a lady, withdrew the amount last month, the bank very liberal] 
paying interest on it to date. Many similar cases are presente: 
to our savings bank officers, and payment is made just as for an 
other account. We therefore advise Mr. Tompkins to strike thi 
altogether out of his bill. 

As regards reducing the percentage of surplus allowed from 15 
to 5%, this matter may be discussed and opinions may differ, but 
we consider this reduction too radical, and are inclined to think 
that 10% would be a fair limit. Several questions enter into this 
subject: 

First.—The character of the investments allowed savings banks 


is such that a surplus of 10% would appear to be ample protec- 
tion to the depositors. 

Second.—This surplus is based on the par value or market 
value if below par, of the Public Stocks and Bonds invested in; 
in almost all instances these securities are worth considerably 
more than par; for instance, several savings banks have a sur- 
plus of 10% on their deposits, calculated on the par value of their 
holdings or their market value if below par, whilst this surplus, 
calculated on the market valuation of their securities, amounts 
to 20% and more, as may be seen by their advertisements. 

Third.—Aside of the surplus of 15%, now allowed by law, there 
is the unseen surplus, as above, and investments are frequently 
made so as to keep the par legal surplus at less than the limit 
fixed, and increase this unseen surplus: for instance, a bank pays 
$1,500 for a $1,000 7% bond payable in 20 years; it will of course 
get back the $500 premium throughout a series of years in the 
shape of yearly increased income, yet for the present its state- 
ment will show only a $1,000 bond, and its surplus will be pre- 
dicated on this and not on $1,500. 

.We are inclined to think that a surplus of 10%, based on the 
par value of securities when worth at least par, and on their 
market value when selling below par, would be sufficient protec- 
tion; criticism is often heard of the savings banks, very large 
surplus, and when taking into account our very strict laws limit- 
ing their investments to gilt edged securities, it would seem that 
the limit which we suggest would prove satisfactory. 

As regards the distribution of the excess of surplus at least 
once every year, instead of at least once in three years, as at 
present, there seems to be no objection to it. 
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JOINT AND TRUST ACCOUNTS. 


In the February number of the JourNAL we printed a com- 
munication from an esteemed correspondent in Chicago, Everett 
R. McFadden, Assistant Secretary of the Hibernian Banking As- 
sociation, giving th: form used by his bank in opening joint ac- 
counts, this form being a copartnership agreement authorizing 
the bank to pay either party to the agreement; should one of 
the parties die, and the survivor withdraw the fund, the creditors 
(if any) of the decedent would have their recourse against this 
survivor and not against the bank. As long as the fund is in the 
bank, creditors of any of the parties, living or dead, might at- 
tach it through some legal process, but payment made to any 
one party to such particular agreement, in the absence of ad- 
verse notice, would be perfectly legal and a full protection to the 
bank. , 

Therefore, this form of partnership agreement would appear to 
be quite safe to the bank; but the question arises, would it be as 
satisfactory to the depositors ? The survivor of such agreement, 
although withdrawing or transferring the fund immediately fol- 
lowing the death of the other party, would know that this fund 
is as yet subject to any claims creditors or heirs may have against 
it; it would also be subject to inheritance or transfer tax in States 
having such law; but this would be no more than exists at 
present. 

Mr. McFadden has given considerable thought to the matter 
of Joint and Trust accounts and in reply to our inquiry as to his 
practice in dealing with Trust Accounts, he writes as follows: 


THE HIBERNIAN BANKING ASSOCIATION, 


— ial an CHICAGO, February 19, 1906. 
Editor Savings and Trust Department : : 


DEAR SIR:—I beg to acknowledge receipt of your favor of the 15th inst. 

We do not encourage the opening of trust accounts such as you evidently have 
in mind—that is, accounts reading * in trust for eo 
Such accounts have never b2en the subject of litigation in our courts to the same ex- 
tent as insome of the states, and our Supreme Court has never rendered such decisions 
as have been rendered by the courts in Massachusetts, New York and New Jersey; 
therefore we have not felt safe in opening such accounts; and the form of accounts 
created by the agreement described in my letter of the 9th inst. has in most cases 
answered ali purposes. 

When a savings depositor wishes, however, to open a trust account we. 
draw up a trust agreement, not under any general form, but in accordance with 
the facts and circumstances of that particular case. We make the ces/ud gue trust a 
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party to this agreement and determine all the rights of the parties by such agre 

ment. Under such decisions as have been rendered by our courts, should we ope 
an account in the name of John Jones in trust for Mary Jones, with no further agree 
ment, we would not feel safe in paying over the money to Mary Jones upon the deat 
of John Jones except upon ful! knowledge of such payment being given to all the heii 
of John Jones and his administrator or executor assenting thereto; and, even with a 
these precautions, we would not feel that we would have protected ourselves agains 
the creditors of said John Jones. Very truly yours, 


E.R. MCFADDEN, Assistant Secretar 


The following communication, received from W. M. Kern, the 
well known Secretary of the Dollar Savings Bank, of New York, 
discusses joint accounts from several points of view, and goes 
thoroughly into the question; he also gives the different forms ot 
declaration used in his bank when opening joint accounts, viz., 
subject to the payment to ‘Either party or the survivor,” and 
subject to payment to “‘ Both parties or the survivor ;’’ it will be 
seen that in both forms there is a consideration mentioned for the 


agreement : 
DOLLAR SAVINGS BANK, 


Editor Savings and Trust Department : NEw York, February 27, 1906. 

DEAR SIR :—Relative to the question of joint accounts, the attitude assumed by 
a bank first attracts attention. With some it would seem that a Savings bank ought 
to be an institution scientifically exact, technically correct, !egally unassailable—nearly 
as cold as an iceberg. With others the feeling is just as marked that a bank should 
be a warm spot in the heart of the community, and smooth over as far as possible the 
irregularities and inexperiences of a depositor's life. The one would feel mortified to 
have a loss occur, but the other believes that under the law of averages the bank may 
accommodate the public in many smali ways, with but little total risk, and ought to do 
so. The first may believe it ought to school the public; but is schooling the public by 
a savings bank its best mission? It is organized, especially in New York State, with 
the underlying purpose of being helpful; and there are more ways of being helpful than 
to keep money scientifically safe. A bank may consider itself limited to the mere duty 
of keeping its deposits safe, but it can—and why should it not—extend its usefulness 
to help:ng depositors in every possible way in which the experience and wisdom of the 
officers and clerks could be helpful to those in the community who are perhaps not so 
well educated nor so fortunate in their surroundings. 

A bank needs first to decide how far its accommodating and benevolent spirit 
can be extended. If a bank handles joint accounts it will no doubt have occasionally 
some trouble, some quarrel, to adjust—a law-suit or, perhaps, a loss—but I think the 
accommodation afforded by these accounts is so great, and on the whole accomplishes 
such good ends in such simple ways, that the bank ought to make use of them, and 
in the end will have taught the public and perhaps the State Legislatures much that 
is valuable in good government. 

Coming more especially to the question of joint accounts, the percentage of our 
joint accounts is 334 of total opened; and we do not open joint accounts for minor 
sums. After twelve years experience, I have not known a loss or an adverse claim 
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after death, and recall but one or two instances where a quarrel previous to death 
caused us to put the money in court. I donot remember any claim made by creditors 
after the death of a depositor. I should think such claims would be rare among 
savings depositors. And among the savings class | think there would be but few 
cases of creditors being defrauded or unpaid as the result of joint accounts, and believe 
the good accomplished by them will more than overbalance any possible harm to 
creditors. 

Relative to creditors, it has never seemed to me that creditors have any special 
rights that should be looked after by the bank. A depositor might, by moving over 
the State line, defraud a creditor; or he might draw his money from the bank and pay 
$150 for a horse that was worth only $100, and to that extent defraud a creditor. In 
fact, if a man has a creditor, he can do nothing that does not in some way affect the 
creditor. But no creditor is obliged to be a creditor against his wish, nor has he any 
reason to expect the bank to favor him to the discomfort of the depositor. Why, then, 
should his rights be any more paramount to the bank or the public than the right of 
the depositor to move where he likes, buy what he likes, and, apropos to the subject, 
to set aside a fund under a joint account agreement if he so desires. 

The legal principles underlying joint accounts, as far as I have noticed, group 
themselves as follows: 

First.—The account is opened with a new book, and the book stamped as a joint 
account payable to either or the survivor. The bank in this case depends on being 
protected by the fact that there is only one intention on the part of the depositors, 
and no contrary intent could be presumed. The bank would pay to the survivor if 
there was no adverse claim, and, if there was, would protect itself by putting the 
money in court. This method is good if backed up by the laws of the State and ruling 
of the courts. 

Second.—To open a joint account on the strength of a written order or declara- 
tion from the parties. In this case the bank appears protected from the fact that it is 
a depository acting in strict accordance with the written instructions under which the 
money was deposited. This principle may be combined with the first one. 

Third.—The account is opened by one in trust for the other, and the beneficiary 
is authorized in writing to draw. This principle may be advisable if there is no other 
one for the depositor’s purpose, but seems open to the objection that the courts might 
in later years make a new ruling concerning Trustees or trust accounts that would 
materially alter the account. 

Fourth.—To have the depositors sign a co-partnership agreement and make the 
account a partnership account. Would not such an arrangement tie together the de- 
positors in a much larger sense than they contemplated? Might it not affect other 
transactions of theirs outside of the bank? [f it did not, then it is but a variation of 
principle number two. In this State the Banking Department would no doubt call a 
halt on such ‘business accounts.” 

Fifth_—To have the depositors sign legal agreements or contracts based upon a 
valid consideration. To my mind this is the most advisable principle for both the 
depositors and the bank to depend on, and the one adopted by this bank as soon as 
it heard of it. If such an agreement does not, at the time of making it, disagree with 
any of the State Laws, it would seem to embody fundamental principles difficult to 
reverse, and the least apt to be upset by any future action of the courts or change in 
the State laws. ° 

[ send you herewith samples of the forms used at this bank. They are based 
upon the fifth principle mentioned, but combine also some of the other methods. 
These forms may present a new idea in your discussion of joint accounts, and I will 
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be more than favored if you will throw on them the light of your valued criticism. 
Yours very truly, W. M. KERN. 


AGREEMENT FOR JOINT ACCOUNT. 


BOTH TO DRAW. 
NEw YORK, N. Y 


We do hereby agree each with the other, that any money which now is standing 
to, or may be hereafter deposited to, the credit of account No. ...... (or such other 
number as this account may be afterward given) in the Dollar Savings Bank of the 
City of New York, shall be especially set aside and made subject to the provisions of 
this agreement, and shall be withdrawn only on the signatures of both of us, so long 
as we both shall live, but upon the death of one of us, any money then standing to 
the credit of said account shall belong to the survivor. The mutual advantages to 
be derived therefrom, and the particular desire of each of us to enter into its provisions, 
are accepted by each of us as a good and sufficient consideration for this agreement, 
and we hereto bind ourselves, our heirs and legal representatives. 

And we do hereby authorize and direct the DOLLAR SAVINGS BANK OF 
THE CITY OF NEW YORK to place both of our names upon the passbook repre- 
senting this account and to pay to us in accordance with the above agreement. 


Identified by 


AGREEMENT FOR JOINT ACCOUNT. 
EITHER TO DRAW. 
NEw YorkK, N. Y 
We do hereby agree each with the other, that any money which now is standing 
to, or may be hereafter deposited to, the credit of account No (or such other 
number as this account may be afterward given) in the Dollar Savings Bank of the 
City of New York, shall be especially set aside and made subject to the provisions of 
this agreement, that either of us shall have full power at all times to draw any or all 
of such money, and that upon the death of one of us, any money then standing to 
the credit of said account shall belong to the survivor. The mutual advantages to be 
derived therefrom, and the particular desire of each of us to enter into its provisions, 
are accepted by each of us as a good and sufficient consideration for this agreement, 
and we hereto bind ourselves, our heirs and legal representatives. 
And we do hereby authorize and direct the DOLLAR SAVINGS BANK OF 
THE CITY OF NEW YORK to place both of our names upon the Passbook repre- 
senting this account and to pay to us in accordance with the above agreement. 


Identified by 
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SYNOPSIS 


OF 


LECTURES ON CoMMERCIAL Law, 


Prepared and Delivered before New York Chapter by O. H. Cheney, 
of the New York Bar. 


Lecture V. Corporations. 


DEFINITION AND NATURE. 

How DIFFERENT FROM PARTNERSHIP. 
ADVANTAGES OF INCORPORATION. 
CLASSIFICATION OF CORPORATION, 
ORGANIC LAWS OF CREATION. 

MODE OF ORGANIZATION UNDER NEW YORK LAWS. 
MINISTERIAL OFFICERS AND AGENTS. 
ISSUE OF STOCK. 

TRANSFER AND PLEDGE OF STOCK. 
RIGHTS OF STOCKHOLDERS. 

CORPORATE CONTRACTS AND BUSINESS. 
DOCTRINE OF ULTRA VIRES. 
PARTICULAR CLASSES OF CORPORATIONS. 
DISSOLUTION, 


SIAN EY 


te 


DEFINITION AND NATURE 

A CORPORATION is an artificial person created by law for specific purposes, the 

limit of whose existence, powers and liabilities is fixed by the act of incorporation, 
usually called its charter. As a general rule a corporation is to be regarded as a 
legal entity, separate and apart from the natural persons composing it. The in- 
dividuals composing it are united in one body and the members lost in the corporate 
existence. It is not the individual members but the legal being which acts and trans- 
acts business. However, it has been said, and was so held in the case of People vs. 
North River Sugar Refining Co., that this abstract idea of a corporation is a mere 
fiction introduced by the law for convenience of the corporation, and when such 
fiction is urged to an extent and purpose not within the reason and policy of the 
fiction it should be disregarded and the corporation considered as an aggregation of 
persons. But for most purposes it is regarded as a unit, and it makes and takes con- 
tracts by its corporate name, and in that name it sues and is sued. The word “person” 
in a statute may be construed to refer to a corporation as well as to a natural person. 
The Negotiable Instruments Law so defines the word “person.” Both domestic and 
foreign corporations are ‘“‘persons” within the meaning of the statutes relating to as- 
sessment and collection of taxes. 

HOW DIFFERENT FROM PARTNERSHIP. 

A partnership is created by the contract of the parties ; a corporation is created 
by the state. Partners may change the name of the firm when they please; the name 
of the corporation remains until the legislature, upon petition of the corporators, shall 
change it. A corporation possesses perpetual succession while a partnership does 
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not; that is, the members of a corporation may freely transfer their shares to outside 
parties, while in the case of a partnership, if a member retires from the firm, or dies, 
it works a dissolution. In a corporation the members are not agents unless clothed 
with special power; in a partnership each member is an agent for the partnership 
with respect to all matters within the scope of the partnership business. The part- 
ners are individually liable for the debts of the firm, jointly and severally; but, subject 
to statutory qualification, the members of a corporation are not so liable. 
ADVANTAGES OF INCORPORATION. 

The principal advantages of incorporation have become fairly well recognized. 
They mainly consist in obtaining for the parties freedom from individual liability; in 
securing the element of perpetuity; in the preservation of the rights and interests of 
the survivors in the event of the death of any member, including the good will of the 
business, which is sometimes one of its most valuable assets; in the ease with which 
the owner of shares of stock may dispose of them by will, sale or otherwise; in the 
increased facilities afforded for borrowing money; in the convenience with which the 
varied interests to be taken into the company can be safeguarded; in short, a safer 
and surer, as well as a perpetual, method of doing business. 

CLASSIFICATION OF CORPORATIONS. 

In general, I think we may say that, with reference to their powers and purposes 
of their creation, corporations are either public or private. Of course, strictly speaking, 
public corporations are founded by the Government for public purposes where the 
whole interests belong to the government. There is no contract between the government 
and the governed, for but one party is concerned—the public ; andthe inhabitants upon 
whom the powers and privileges are conferred are mere trustees to hold and exercise those 
powers for the public good. There are quasi-public corporations which benefit and 
accommodate the public, and so are given the power to exercise the right of eminent 
domain, such as railroads, turnpikes and canals, though that does not make them 
public corporations. The General Corporation Law of this State says that a cor pora- 
tion shall be either a municipal corporation, a stock corporation or a non-stock cor- 
poration. Of course, we understand that a municipal corporation includes a county, 
town, school district, village or city that is established by law with powers of local 
government. So we have left for more detailed consideration the two important 
classes of corporations, a stock corporation and a non-stock corporation. Now, ac- 
cording to the same law, a stock corporation is a corporation having a capital stock 
divided into shares, and which is authorized by law to distribute to the holders there- 
of dividends or shares of the surplus profits of the corporation. A corporation is 
not a stock corporation because of having issued certificates called certificates of stock, 
but which are in fact merely certificates of membership, and which is not authorized 
by law to distribute to its members any dividends or share of profits arising from the 
operations of the corporation. A stock corporation shall be either a monied corpora- 
tion, a transporation corporation or a business corporation. 

ORGANIC LAWS OF CREATION. 

The power of creating corporations is one appertaining to sovereignty, and can 
only be exercised by that branch of the government in whichit is legally vested. Under 
the Roman law corporations were created and called universitates or collegia. Both 
before and for some time after the Norman Conquest, the nobles had the power of 
conferring corporate privileges within their respective demesnes. In England it was 
for a long time thought that the act of incorporation must be the immediate act of the 
King himself. Theoretically his consent is still necessary, though the creation is by 
act of Parliament or in conformity with the general laws passed by that body. Herein 
the United States the Constitution confers no direct power on Congress to create cor- 
porations, but Congress may create them as an appropriate means of executing any of 
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the powers conferred by the Constitution upon the general government. For example, 
by virtue of its power to regulate commerce between the States, it created the North 
River Bridge Co. to build a bridge between New York and New Jersey. Under its 
constitutional power it may create corporations in the territories and in the District of 
Columbia. Subject to constitutional restrictions, there is an inherent power in the 
Legislatures of the various states of the Union, as the depositaries of the sovereign 
legislative power, to create corporations. According to the Constitution of this State, 
corporations may be formed under general laws, but shall not be created by special 
act, except for municipal purposes and in cases where, in the judgment of the legisla 
ture, the objects of the corporation cannot be attained under general laws. 
MODE OF ORGANIZATION UNDER NEW YORK LAWS 

In this State, if we are to organize a corporation, we must examine the Genera] 
Corporation Law, the Stock Corporation Law and the Business Corporations Law 
Of course there are a number of others for special organizations, such as the Trans- 
portation Corporation Law, the Railroad Law, the Rapid Transit Act, etc. The Gen- 
eral Corporation Law embodies the general provisions for the formation of every 
kind of corporation organized under the laws of this State, unless specific exceptions 
are made. The Stock Corporation Law, while it comprises the provisions common 
only to stock corporations, also generalizes, for it contains many provisions necessary 
to the formation of stock companies under the Banking Law, Railroad Law, Insurance 
Law, etc. The Business Corporations Law went into effect in 1891, and contains ad- 
ditional provisions. In order to incorporate a company we find that three or more 
persons may become a stock corporation for any lawful business purpose or purposes 
other than a moneyed corporation, or a corporation provided for by the banking, the 
insurance, the railroad and the transportation corporation laws, by making, signing, 
acknowledging and filing a certificate which shall contain : 

The name of the proposed corporation. 


fi 
2. The purpose or purposes for which it is to be formed. 


3. The amount of the capital stock, and if any portion be preferred stock, the 
preferences thereof. 

4. The number of shares of which the capital stock shall consist, each of which 
shall not be less than five, nor more than one hundred dollars, and the amount 
of capital not less than five hundred dollars, with which said corporation will begin 
business. 


5 The city, village or town in which its principal business office is to be located. 
If it is to be located in the City of New York, the Borough therein in which it is to 
be located. 

6. Its duration. 

7. The number of its directors, not less than three. 

8. The names and post-office addresses of the directors for the first year. 

g. The names and post-office addresses of the subscribers to the certificate, and 
a statement of the number of shares of stock which each agrees to take in the cor- 
poration. 


The certificate may contain any other provision for the regulation of the business 
and the conduct of the affairs of the corporation, and any limitation upon its powers 
and upon the powers of its directors and stockholders which does not exempt them 
from any obligation or from the performance of any duty imposed by law. 

All of the incorporators must be of full age, and at least two-thirds of them 
must be citizens of the United States, and at least one of them must be resident 
of New York State. The name must not conflict with that of any other domestic 
corporation, and it must not contain the word trust, bank, banking, insurance, as- 
surance, indemnity, guarantee, guaranty, savings, investment, loan or benefit. The 
period of existence must be stated, but there is no limitation. The smallest number of 
directors allowed is three; you can have as many more as you want. The certificate 
of incorporation must be filed and recorded in the office of the Secretary of State, and 
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a copy of such certificate duly certified by the Secretary of State, or a duplicate original 
certificate, must be filed and recorded in the office of the Clerk of the County in which 
the office of the corporation is to be located. The fees in the office of the Secretary 
of State are: filing, $10.00; recording 15 cents a folio. Fees in the County Clerk’s 
office : filing six cents; recording ten cents per folio. In addition there is the organi- 
zation tax of one-twentieth of one per cent, upon the capital stock, which must first 
be paid to the State Treasurer ; it is 50 cents on every $1,000 of capital stock. 
MINISTERIAL OFFICERS AND AGENTS. 

As directors are merely business agents, incapable of performing constituent acts, 
in the absence of contrary provisions in the governing statute, it is not an insuperable 
disqualification of a director that he is not a stockholder. But. generally, statutes 
and charters require him to be a stockholder. He must be a real stockholder ; but it 
makes no difference how he acquired his stock, whether by gift or purchase. Persons 
acting publicly as the officers of a corporation are presumed to be rightfully in the 
possession of their offices, and their acts are binding on the corporation so far as it is 
necessary to uphold the rights of third persons. There are three different views with 
reference to the duties and powers of directors: 

1, That they are the body which has been incorporated, and hence the corporation 
itself. ‘This is true in some cases. 

2. That they are general agents of the stockholders. 

3. That they are special agents of the stockholders in the sense that the public 
are bound to take notice of the limits of their authority. But they are not agents in 
the strict sense for an examination of their powers will convince one that they derive 
their authority partly from the voice of the stockholder expressed in general meeting 
duly convened, partly from the charter, partly from certain statutes, partly from the 
by-laws and partly from other governing instruments. The General Corporation Law 
says that the term directors shall include trustees or other persons, by whatever 
name known, duly appointed or designated to manage the affairs of the corporation. 

The president of a corporation is merely a presiding officer. The office itself 
confers no power to bind the corporation or control its property. His power as an 
agent must be sought in the organic law of the corporation, in a delegation of au- 
thority from it, directly or through its board of directors, formally expressed or implied 
from a habit or custom of doing business. 

As to agents of a corporation, the general rule,of law is that corporations are 
bound by the acts and declarations of their agents, done or made within the general 
scope of their authority, the same as natural persons are, unless their charters or 
governing statutes otherwise provide. As such agents neither appoint themselves nor 
prescribe the limits of their own authority, the fact that a person not being the officer 
or agent of a corporation claims to be such, or being such officer or agent claims to 
possess power which has not been conferred upon him, will not bind the corporation. 
But where the power may be rightfully inferred from the nature of the office itself to 
which the person has been appointed, then the corporation is bound by his declaration 
that he has that power. 

As to a stockholder, one of his privileges is inspection of the books, and such 
privilege becomes a right when the inspection is sought at proper times and for proper 
purposes. Every holder of capital stock not fully paid, shall be personally liable to 
the creditors for an amount equal to the amount unpaid on the stock. The stock- 
holders shall jointly and severally be personally liable for all debts due and owing to 
the laborers, servants or employees of the corporation, other than contractors, for 
services performed by them for the corporation. 

ISSUE OF STOCK. 

Subscriptions to the capital stock ofa corporation shall be paid at such times and 
in such installments as the board of directors may by resolution require. If default 
shall be made in the payment of any installment as required by such resolution, the 
board may declare the stock and all previous payments thereon forfeited for the use 
of the corporation after the expiration of sixty days from the service on the defaulting 
stockholder personally, or by mail directed to him at his last known post-office ad- 
dress, of a written notice requiring him to make payment within sixty days from’ the 
service of the notice at a place specified therein, and stating that, in case of failure to 
do so, his stock and all previous payments thereon will be forfeited for the use of the 
corporation. Such stock, if forfeited, may be reissued or subscriptions therefor may 
be received as in the case of stock not issued or subscribed for. If not sold for its 
par value or subscribed for within six months after such forfeiture, it shall be can- 
celed and deducted from the amount of the capital stock. If by such cancellation, the 
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amount of the capital stock is reduced below the minimum required by law, the capi- 
tal stock shall be increased to the required amount within three months thereafter, or 
an action may be brought or proceedings instituted to close up the business of the 
corporation as in the case of an insolvent corporation. If a receiver of the assets of 
the corporation has been appointed, all unpaid subscriptions to the stock shall be paid 
at such times and in such installments as the receiver or the court may direct. 

No corporation shall issue either stock or bonds except for money, labor done or 
property actually received for the use and lawful purposes of such corporation. Any 
corporation may purchase any property authorized by its certificate of incorporation, 
or necessary for the use and lawful purposes of such corporation, and may issue stock 
to the amount of the value thereof in payment therefor, and the stock so issued shall 
be full paid stock and not liable to any further call ; neither shall the holder thereof be 
liable for any further payment; and in the absence of fraud in the transaction the 
judgment of the directors as to the value of the property purchased shall be conclu- 
sive; and in all statements and reports of the corporation, by law required to be pub- 
lished or filed, this stock shall not be stated or reported as being issued for cash paid 
to the corporation, but shall be reported as issued for property purchased. 

The directors of a stock corporation shall not make dividends except from the 
surplus profits arising from the business of such corporation, nor divide, withdraw 
on in any way pay to the stockholders, or any of them, any part of the capital of such 
corporation, or reduce its capital stock, except as authorized by law. In case of any 
violation of the provisions of this section, the directors under whose administration the 
same may have happened, except those who may have caused their dissent therefrom 
to be entered at large upon the minutes of such directors at the time, or were not 
present when the same happened, shall jointly and severally be liable to such corpora- 
tion and to the creditors thereof to the full amount of any loss sustained by such cor- 
poration or its creditors respectively by reason of such withdrawal, division or re- 
duction, 

If the certificate of incorporation so provides, of course, every domestic stock 
corporation may issue preferred and common stock and also different kinds of pre- 
ferred stock. The consent ef two thirds of the stockholders is necessary. A certifi- 
cate of the proceedings of the meeting must be filed. Upon the written request of 
the holders of any preferred stock the same may be changed for common stock by a 
two-thirds vote of the directors, and certificates issued based upon an agreed value 
or in any way that will not increase the amount of the capital stock. Inregard tothe 
over-issue of stock, it might be well to read Section 591 of the Penal Code: Anofficer, 
agent or other person in the service of any joint-stock company or corporation 
formed or existing under the laws of this State, or of the United States, or of any 
State or territory thereof, or of any foreign government or country, who wilfully and 
knowingly, with intent to defraud, either : 

1. Sells, pledges or issues, or causes to be sold, pledged or issued, or signs or 
executes, or causes to be signed or executed, with intent to sell, pledge or issue, or 
causes to be sold, pledged or issued, any certificate or instrument purporting’ to be a 
certificate or evidence of the ownership of any share or shares of such company or cor- 
poration, or any bond or evidence of debt, or writing purporting to be a bond or evidence 
of debt of such company or corporation, without being first thereto duly authorized by 
such company or corporation, or contrary to the charter or laws under which such cor- 
poration or company exists, or in excess of the power of such company or corporation 
or of the limit imposed by law or otherwise upon its power to create or issue stock or 
evidences of debt: or, 

2. Reissues, sells, pledges or disposes of, or causes to be reissued, sold, pledged 
or disposed of, any surrendered or canceled certificates, or other evidence of the trans- 
fer or ownership of any such share or shares, is punishable by imprisonment for a 
term not exceeding seven years, or by a fine not exceeding three thousand dollars, or 
by both. 

In this connection section 594 is of interest: A director of a stock corporation, 
who concurs in any vote or act of the directors of such corporation, or any of them, 
by which it is intended, 

1. To make a dividend, except from the surplus profits arising from the business 
of the corporation, and in the cases and manner allowed by law; or, 

2. To divide, withdraw or in any manner pay to the stockholders, or any of them, 
any part of the capital stock of the corporation; or to reduce such capital stock with- 
out the consent of the legislature ; or, 

3. To discount or receive any note or other evidence of debt in payment of an 
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installment of capital stock actually called in, and required to be paid, or with intent 
to provide the means of making such payment; or, 
4. To receive or discount any note or other evidence of debt with intent to enable 
any stockholder to withdraw any part of the money paid in by him on his stock; or, 
5. To apply any portion of the funds of such corporation, except surplus profits, 


directly or indirectly, to the purchase of shares of its own stock, is guilty of a mis- 
demeanor. 


TRANSFER AND PLEDGE OF STOCK. 


Any stock corporation, domestic or foreign, except monied corporations, may 
purchase, hold and dispose of the stocks, bonds and other evidences of indebtedness 
of any corporation and issue in exchange its own stock, bonds, etc. When any such 
corporation shall be a stockholder in any other corporation, its president or other 
officers shall be eligible to the office of director of such corporation. No person hold- 
ing stock in any corporation as collateral security, or as executor, administrator, guar- 
dian or trustee, unless he shall have voluntarily invested the trust funds in such stock, 
shall be personally subject to liability as a stockholder. But the person pledging such 
stock shall be considered the holder thereof and liable as stockholder, ahd the estate 
and funds in the hands of such executor, trustee, etc., shall be liable in like manner as 
the testator or ward would have been if alive or competent to act. The right of a 
stockholder to transfer his stock is subject to the right of the corporation to restrain 
where they holda valid lien. In this State the corporation has no lien which it can 
enforce except that given in Section 26 of the Stock Corporation Law, which says: 
“If a stockholder shall be indebted to the corporation, the directors may refuse to 
consent to a transfer of his stock until such indebtedness is paid, provided a copy of 
this section is written or printed upon the certificate of stock.” 


RIGHTS OF STOCKHOLDERS. 
We have considered this quite fully in a previous section. 
To make by-laws to control the action of the directors. To demand a statement 
of any corporation (other than a monied corporation) if written and signed by stock- 
holders owning 5% of the capital stock if said stock does not exceed one hundred 


thousand dollars—if more than that, 3%, Preference over other creditors is prohibited. 
Other points have been covered in a previous section. 


CORPORATE CONTRACTS AND BUSINESS. 


The Board of Directors is the governing body and manages the corporation. A 
corporation, except in so far as it may be restricted by its charter, has the same power 
as an individual to enter into any contract that may be necessary or usual in the 
course of its business. In the absence of a positive restriction in its charter this 
power is always implied. The power of the officers and agents to make contracts has 
been already mentioned. Asa general rule the corporate seal is necessary to the 
execution of contracts only in those cases where it would be necessary for a natural 
person to use it. Section 2 of the Stock Corporation Law gives authority to the cor- 


poration to borrow money and contract debts, issuing such obligations therefor as 
may be necessary. 
THE DOCTRINE OF ULTRA VIRES. 


This term is used to express the action of a corporation which is beyond the 
powers conferred upon it by its charter. A corporation has no power to enter into a 
contract of suretyship or guaranty, unless expressly conferred by its charter. It can- 
not bind itself on accommodation paper. 

(The lecturer here stated the requirements of the national bank act with reference 
to organization, qualifications of directors, reserve, holding of real estate, liquidation, 
and other matters, giving a full review of the law governing these institutions. 


DISSOLUTION. 


According to section 30 of the General Corporation Law, upon the dissolution of 
any corporation, its directors, unless other persons shall be appointed by the Legisla- 
ture, or by some court of competent jurisdiction, shall be the trustees of its creditors, 
stockholders or members, and shall have full power to settle its affairs. They shall 
have authority to sue for and recover debts and property of the corporation, and, as 
trustees, shall be jointly and severally liable to its creditors, stockholders or members 
to the extent of its property and effects that shall come into their hands. 
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Department of Practical Banking. 


VOUCHER-CHECK FORMS. 
To the Edttor : 


The discussion of voucher-check forms is very interesting and profitable. [ should 
like to submit a few remarks and a specimen. 

The receipting of the voucher seems to me entirely unnecessary and illogical. 
First the payee acknowledges that he /as received payment, and then, by endorsement, 
orders that some one else shall receive payment. The bank has thrown upon it the 
additional burden of seeing that the document is approved, receipted and endorsed, 
whereas its duty ought to be merely to pay as directed by the disbursing officer or 
officers; the antecedent approvals and checks should be verified by the disbursing 
officers. ° 

This is the principle on which the Comptroller of the City of New York now 
makes payments. The upper part of the document is a warrant showing the validity 
of the claim and the authority for its payment ; the lower part is an order to pay the 
amount of the above warrant to the payee named therein. This takes the place of 
the old voucher which had to be obtained on personal application and then signed, 
whereupon the check would be issued. 

The New York city form has the defect, which has been already commented 
upon of requiring to be folded. 


ross i DO NOT DETACH ANY PART OF THIS VOUCHER-CEE Kk. 


SIMPLIFIED SPELLING BOARD g 


DR. TO__ a iran 


“e Grenaunaaae M LINCOLN TRUST COMPANY 


MADISON QUARK, MANHATTAN 








| 


PAY 1o rx® onpee oF THE PaveE OF THE 
ACCOMPANYING ACCOUNT. 


ov Tee Barcetsy Com 


Unese Arrnoruuamor Resotunor 


CORRBOT 28 TO ITEMS, PRICES anpD 








| 


I inclose a form in use which seems to me worth considering. The bank honors 
the signature of the Treasurer only—the approval is a matter between the Board and 
its Treasurer. There is no unnecessary repetition, yet the document establishes con- 
clusively what the consideration is, and this is confirmed by the form of indorsement. 

The original bill (which is here copied or summarized) is retained on file together 
with all supporting documents. 

Yours truly, CHARLES E. SPRAGUE. 

NEw YorRK, February 26, 1906. 


To the Editor: 

Complying with your request, we hand you herein a voucher form in use in our two 
banks, namely, The American National Bank and The Vicksburg Savings Bank. As 
our vouchers in The American National Bank are arranged in a definite way, we take 
the liberty of sending you one of The Vicksburg Savings Bank, which will answer 
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your purpose as well as the other. We have adopted this voucher form for the rea- 
son that it combines draft, receipt, details and distribution in such way as to make the 
document easy to handle in the ordinary course of business. Folded as it appears, it 
passes through the mails and is handled in the course of business as a check. It is 
fully complete before being sent out. When received and paid, the voucher is folded 
so as to exhibit distribution; or, in other words, reversing the folding. We are in- 
clined to think that a voucher will yet be devised giving all conveniences of such an 
instrument without any folding and without any considerable increase in size. The 
voucher system has come into such general use that the ingenuity of accountants will 
be concentrated upon condensing the various features into as small space as possible, 
or, at least, to the size of documents ordinarily in use, such as checks and drafts. We 
look for the time when all entries will be vouchered. Some concerns now use vouchers 
for journal entries, and we believe this wiil grow in use and become general after a 
few years. 


VOUCHER CHECK? 


| The VICKSBURG SAVINGS BANK, 


VICKSBURG, MISS. 


the amount etateain ——— 


in full payment of the within account 


, Upon the payee executing in ink the 
| Receipt on left end of this Voucher- 
| Check, aud eadorsement on back, 


| PAY TOTHE ORDER OF 


Do.tars 


| 
\ 
t 
| 
i 


| Te The VICKSBURG SAVINGS BANK, By_ : Teller. 


CounTersioneo 


VICKSBURG, MISS. | By. 





Nore.—This fom folds 80 that the chook nee illustrated appears on the canis fold, 
and the back is indicated for indorsements. On the inside is a statement of the account on 
one side and a statement of distribution of charge on the other. 


We have noticed your discussion of this matter in the BANKING LAW JOURNAL, 
and we have profited thereby. Yours very truly, 
W. THOS. ROSE, Cashier. 
THE AMERICAN NATIONAL BANK, OF VICKSBURG, MISS. 
February 26, 1906 


To the Editor : 

Having read with much interest the various articles in the BANKING LAW 
JOURNAL, descriptive of forms of voucher-cheques, and noting that you would 
esteem it a favor to receive from bankers samples of any forms which they know to 
be in use, I am enclosing herewith a voucher-cheque designed by the writer and 
which is in use in the Markham Club of this city. 

This voucher-cheque is made up from the statement rendered to the Club, and 
the small box in the lower lefthand corner is for the sub-division of expenses to which 
the item is to be charged. Where the expense item is divided into more than one 
amount, these are shown in detail for posting into the Voucher Record Book. A 
memorandum is made of the date of the account rendered, and the printing on the 
cheque constitutes a receipt in full for the payment. The statement rendered is 
stamped with the number of the voucher, for ready reference. 

While this form has hardly any great merits above others which have been submit- 
ted, I am sending you a copy merely for your information and in order to promote 
further a discussion of a subject which seems to me of great importance, as well as of 
interest, to bankers in general. A voucher-cheque should be simple in form and 
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easily handled. The present form which is used by so many large corporations is an 
extremely difficult one for tellers to handle, and the requirements and regulations 
which the corporations throw around it are an additional burden upon the Paying 
lellers. It occurs to me that there possibly would be objections to the adoption of 
a standard negotiable form, as many of the voucher-cheques are drawn up to cover 
some particular features of a certain business. However, some general principles 
covering all forms might be adopted. 


THE PENNSYLVANIA COMPANY 
for Insurances on Lives and Granting Annuities 
517 Chestnut Street 


Philadelphia 


Chairman House Commit. 


Pay to order of 


- Dollars 


The endorsement of this voucher constitutes a receipt in full 


CO 


so acknowledged by the ee. 
. " , ied MARKHAM CLUB 


Arrnoven ror Payment 


aveewevereen LVOGSUT OE 


Only one signature—that of the treasurer—is required on this form of voucher. 
The approvals at the left-hand end of the cheque are merely the authority for the 
Treasurer’s signature, and are not considered at all by the paying bank. 

Hoping to hear more of this discussion in your JOURNAL, I am, 

Very truly yours, 
A. V. MORTON, 
Treasurer, The Pennsylvania Company for Insurance 
on Lives and Granting Annutties. 
PHILADELPHIA, March §, 1906. 


THE PROPOSED LAW GOVERNING INTERSTATE BILLS 
OF LADING. 


COMMITTEE ON BILLS OF LADING 
FOR THE 
AMERICAN BANKERS ASSOCIATION. 
Chairman: 
LEwIs E. PIERSON, NEW YORK CITY, 
President N. Y. National Exchange Bank. 
FRANK O. WETMORE, Chicago, III. WILLIAM INGLE, Secretary, Baltimore, Md. 
Cashier First National Bank. Cashier Merchants’ National Bank. 
WILLIAM LIVINGSTONE, DETROIT, MIcH. J. A. LEwis, ST. Louis, Mo. 
President Dime Savings Bank. Cashier National Bank of Commerce. 
OFFICE OF THE CHAIRMAN, 
NEW YORK, MARCH, 3, 1906. 

Herein please find copy of Bill now before Congress and introduced in the House 
of Representatives by Hon. Chas. E. Townsend, (H. R. 15846) to which we invite 
your earnest attention. 

Since the last annual Convention of our Association the committee has had sev- 
eral conferences with the Bil! of Lading Committee of the Carriers operating in a large 
part of the country, with the idea of securing a negotiable bill of lading which shall 
be a proper document for banks to accept as collateral. 

Your committee has come to the deliberate conclusion that national legislation is 
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the only effective remedy for the evils now attendant upon the use of bills of ladin 
as collateral, and this conviction has been more firmly emphasized as a result of se\ 
eral conferences with the Carriers’ committee. 

Judging from the responses which have come to us from inquiries previously a 
dressed to our members, it is safe to say that there is annually advanced by the Ban} 
of the country the sum of $2,500,000,000 upon the security supposed to be afford« 
by apledge of the merchandise represented by ‘“‘Order’’ bills, and that numerous ar 
heavy losses are met by banks for the reason that present conflicting State laws ¢ 
not protect the holders of such bills. 

The bill as proposed embodies the following features : 

1. The issuance of order bills in which the words ‘order of” shall be przi/e. 
To provide for full negotiability. 
To prevent any alteration from interfering with enforcement of bill a 
cording to its original tenor. 
To relieve banks handling such documents from undertaking any respon- 
sibility as to quantity or quality of goods. 
5. To keep valid a bill until its actual surrender and cancellation by the 
Carrier. 
6. To hold carriers responsible for the acts of their agents in issuing bills of 
lading. 

Your committee, therefore, most earnestly asks that you carefully consider this 
most important subject and at once urge upon your Senators and members of Con- 
gress the actual necessity for the passage of this Bill if banks are still to be expected, 
in the lignt of many recent Court decisions, to continue to handle such papers. 

We further suggest that in writing your Senators and Representatives you urge 
them to support the Bill in its present form or as amended only with the approval of 
our Committee. Please write at once and let the Secretary of this Committee, William 
Ingle, Baltimore, Md., have a copy of such response as you may receive from your 
Senators and Representatives. Respectfully, 

LEWIS E. PIERSON, Chairman. 


This bill is most important and has my unqualified endorsement and | appeal to 
all members of our Association to assist in securing its enactment. 
JOHN L. HAMILTON, President American Bankers’ Association. 


59th Congress, Ist Session. H.R. 15846. 
IN THE HOUSE OF REPRESENTATIVES. 
FEBRUARY 28, 1906. 


Mr. Townsend introduced the following bill; which was referred to the Com- 
mittee on Interstate and Foreign Commerce and ordered to be printed. 
A BILL 
RELATING TO BILLS OF LADING ISSUED BY CARRIERS FOR THE INTERSTATE 
TRANSPORTATION OF PROPERTY, AND TO CERTAIN OBLIGATIONS 
DUTIES, AND RIGHTS, IN CONNECTION THEREWITH. 

Be tt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That every bill of lading issued by a carrier for 
the transportation of merchandise or property from one State or Territory to another 
State or Territory to be negotiable within the meaning of this Act shall be drawn to 
the order of the shipper, consignee, or other party to whom the property is consigned, 
and shall have the words “ order of” printed thereon immediately before the name of 
such party. Such bill shall be negotiable by indorsement and delivery in the same 
manner as are negotiable instruments for the payment of money, and snall vest the 
full, complete, and absolute title to the property therein described, and all rights in 
respect to such property which are or may be contained in such bill of lading in every 
bona fide holder for value to whom such bill may be transferred, unaffected by equi- 
ties between the original parties, or any.other prior holders; but any person or cor- 
poration to whom such bill is transferred by way of pledge or as collateral security 
for a debt, or for money or other value advanced, shall incur no liability as owner by 
way of warranty of the genuineness of such bill, or of the quality, quantity, or condi- 
tion of the property therein described or otherwise. 

Sec. 2. That the property described in a negotiable bill of lading shall be de- 
livered only upon surrender of such bill properly indorsed, and the bill shall thereupon 
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cancelled, except in case of partial delivery, when statement of the same may be 
ndorsed upon said bill. An outstanding unsurrendered negotiable bill of lading shall 
continue to be negotiable, notwithstanding the property therein described has been 
delivered to the legal owner of such bill so far as to vest in any subsequent bona fide 
holder without notice the right to require from the carrier the full value of the property 
therein described. 

Sec. 3. That every negotiable bill of lading issued by a carrier, or by the agent of 
a carrier, authorized to issue bills of lading in the hands of a bona fide holder for value 
shall be conclusive evidence as against the issuing carrier that the goods therein des- 
cribed have been received, notwithstanding there has been no delivery or only a 
partial delivery to such carrier of such goods. 

Sec. 4. That any conventional alteration, addition, or erasure in or to a negotia- 
»le bill of lading which shall be made without the special notation thereon of the 
igent of the carrier issuing such bill shall be void, and any unauthorized or fraudulent 
alteration, addition, or erasure in or to such bill of lading shall also be void, and 
n any of the above cases such bill of lading shall remain wholly unaffected. 

Sec. 5. That where a party to whom a negotiable bill of lading is issued has no 
title to the goods therein described, the carrier shall be liable to a bona fide holder for 
value of such bill for the value of such goods 

Sec. 6. That the insertion in a negotiable bill of lading of the name of a party to 
be notified of the arrival of the goods shall not limit the negotiability of such bill of 
ading; or constitute notice to a bona fide holder for value of any rights or equities of 
such party in or to the property. 

SkC. 7. That any condition or conditions inserted by a carrier in a negotiable bill 
of lading contrary to or inconsistent with the provisions of this Act shall be void, and 
this provision shall apply to and make veid the insertion by the carrier of the words 
“not negotiable” or words of a similar import, upon a negotiable bill of lading. 

Sec. 8. That no carrier who receives property in one State or Territory for trans- 
portation to another State or Territory shall decline or refuse to issue a negotiable bill 
of lading for such property if the shipper or consignor shall request same. And it 
shall be unlawful for any carrier, directly or indirectly, to make any additional charge 
for the transportation of property for which a negotiable bill of lading is issued in ac- 
cordance wich the provisions of this Act, as a condition of issuing such bill of lading, 
than the lowest rate for the transportation of like property when a negotiable bill of 
lading is not requested or issued. ; 

Sec. 9. That any carrier violating any of the provisions of sections seven and 
eight of this Act shall be guilty of a misdemeanor, punishable by fine of not less than 
one hundred dollars nor more than five hundred dollars for each offense. 

SEC. 10. That a bill of lading issued in the following form shall be a negotiable 
bill of lading under and subject to the provisions of this Act, and all of the provisions 
of this Act shall constitute part of the terms thereof without any express statement 
of such terms thereon. 





BILL, OF LADING. 
ISSUED BY 
(.Vame of Carrer.) 
In accordance with Act of Congress 


(Place and date.) 
No. 
Received of . 
Description of property: Quantity to be expressed in writing and figures, 
thus: “One hundred and three cases (103).” 
Consigned to order of 


To be delivered at only upon surrender of this bill 
properly indorsed. 


Car initial 
Freight 
Route 
(Stguature of carrier.) 
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THE BANKERS’ LIFE INSURANCE CO. OF NEW YORK. 


At a meeting of the newly elected trustees of the Bankers’ Life Insurance Compan 
held at the offices of the company in the National Bank of Commerce Building 
on Thursday, March 15th. the resignations of the former officers were accepted 
and Mr. William Hanhart, of New York, was unanimously elected as president of th: 
institution, 

The newly elected President was connected for many years with the Emigrant 
Industrial Savings Bank of New York, one of the largest savings banks in the world, 
and is well known as the Secretary of the Savings Bank Section of the American 
Bankers’ Association ; he said: 

“I have been elected President of the Bankers’ Life Insurance Company, not 
as a representative of any faction or any class of stockholders, but because of my long 
and thorough training in finances, especially along lines of conservative investments and 
knowledge of values. 

“ [have been connected With savings banks the better part of my life, and it is a 
well understood fact that our savings banks to-day represent the most conservative 
element in the financial world. 

“The affairs of the Bankers’ Life Insurance Company are not unfamiliar to me, 
as I was a member of the original Bank Clerks’ Mutual Benefit Association, which in 
1893 developed into the Bankers’ Life Insurance Company; I was a member of the 
Committee having in charge the merging of this fraternal association into a regular 
insurance company, and then served for six years on the directorate of the Bankers’ 
Life Insurance Company. 

“[t seemed evident from the report of the Insurance Department in its thorough 
investigation lately completed,that the affairs of the Company had not been satisfactorily 
administered, resulting in a technical impairment of its capital; it was, however, also 
shown on this examination that the company’s investments were of a high grade, and 
taking into account the excellent character of its business, the holders of the stock 
have made good this technical impairment and the Company is undoubtedly now on 
a perfectly sound basis. All the former officers and directors have tendered their 
resignation, and about eighteen prominent bankers, presidents, vice-presidents and 
officers of representative banks, savings banks and trust companies in New York and 
in other large citieshave been invited to constitute the new board of directors, who 
will have entire charge of the affairs of the Company; many of them have already ac- 
cepted; they represent the young eiement of administration in the field of activity, and 
there is no question but that the Company has a bright future before it ; new busint ss 
will be had through modern and progressive methods, and I can promise a ciean, 
economical and conservative administration.” 1. BP. 


N. W. HALSEY & CO. 


N. W. Halsey & Co., one of the leading bond houses in the United States, with 
offices in a number of the principal cities, in addition to their home office at 49 Wall 
Street, New York, have removed their Chicago office from the Rookery building to the 
Central Trust building, at 152 Monroe Street, which was the building formerly oc- 
cupied and owned by the Chicago National Bank. 

The offizes formerly occupied by the Equitable Trust Co. are where the Halsey 
firm will be located. In addition to the bond business this firm will transact a generai 
banking business. 
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INQUIRIES AND CORRESPONDENCE. 


‘T’HIS department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 


published, unless special request is made to the contrary. 
For unpublished replies, of a private nature. a reasonable charge is made. 


Guaranty of Payment. 


Negotiable in Michigan, and guarantor liable as soon as note dishonored at maturity —Difference in con- 
tracts of accommodation maker and indorser stated. 


Editor Banking Law Journal : KINGSTON, MICH., February 28, 1906. 
DEAR SIR:—1I. Would the holder of a promissory note which had been guaran- 
ed under the following guarantee, 
“For value received, I hereby guarantee the payment of the within 
note at maturity, or at any time thereafter, with interest at the rate of 7 
perscent. per annum until paid, waiving demand, notice of non-payment 
and protest,” 
be able to make an action against the guarantor hold, after having brought suit against 
e maker and not being able to collect of the maker, according to the laws of this State ? 
2. Also explain the difference, in answer on page 82 of the January number, be- 
tween indorsement and signing as maker; how is one to distinguish between the two, 
f the accommodating party indorsed the note instead of signing it as maker? 
CASHIER. 


Answer.—This is a guaranty of payment as distinguished from a 
guaranty ofcollection. Both kinds of guaranty, by statute in Michigan, 
are made negotiable so as to pass to the transferee of a negotiable 
note upon which they are indorsed. Under the law of Michigan the 
obligation of a guarantor of payment is different from that of a guar- 
antor of collection. The obligation of a guarantor of collection be- 
comes complete when judgment has been obtained against the maker 
and execution thereon has been returned unsatisfied; but upon;a 
guaranty of payment, the holder’s right of action is complete when- 
ever the person whose obligation is guaranteed fails to pay Under 
this guaranty, therefore, there is no necessity for the holder to first 
proceed against the maker, obtain a judgment and await the return 
of an unsatisfied execution, before proceeding against the guarantor. 
He is entitled to enforce the guaranty as soon as the note is dishonored 
by non-payment at maturity. But of course if the holder has brought 
suit against the maker, as stated, and not been able to collect, there‘is 
no legal objection to his now proceeding against the guarantor of pay- 
ment, although bringing suit as a prerequisite was not necessary. 

2. Where a man signs his name as maker of a note, although it is 
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for accommodation of a co-inaker and he does not receive any part of 
the consideration, he is absolutely liable to pay the note at maturity. 
His contract is as maker of the note. The Negotiable Instruments 
Law provides that ‘‘the maker of a negotiable instrument by making 
it engages that he will pay it according to its tenor,” etc. Where the 
same man, instead of signing the note as accommodation maker, in- 
dorses the note for accommodation, his contract is different. It is not 
the absolute contract of a maker but the contingent contract of an in- 
dorser. The Negotiable Instruments Law provides that the indorser 
‘“‘engages that on due presentment, it shall be accepted or paid, or 
both, as the case may be, according to its tenor, and that if it be dis- 
honored and the necessary proceedings on dishonor be duly taken, he 
will pay the amount thereof to the holder, or to any subsequent in- 
dorser who may be compelled to pay it.’” We trust this makes plain 
what was said at page 82 of our January number, namely: ‘‘There is no 
necessity to protest anote to hold an accommodation maker; he is liable 
as a surety without protest or any of the steps which must be taken 
to hold an indorser * * * If the accommodation party indorse the 
note, instead of signing it as maker, the case would be different; then 
he would be contingently liable as indorser, and although strict pro- 
test might not be required, demand of payment of the maker on the 
day of maturity and notice of dishonor would be essential.” 


Competency of Notary—Days of Grace. 


(1) A notary who is stockholder of a mortgagee corporation is disqualified from taking the acknowledg 
ment of the mortgage. (2) Days of grace are added by operation of law to a Texas note. 


Editor Banking Law Journa!: Et Campo, TEXAS, February 28, 1906. 
DEAR SIR:—Please answer the following in your next issue: “ Will an acknowl- 
edgment to a chattel mortgage, deed of trust, or any other similar document taken 
by the cashier of the bank to which such mortgage, etc., is given, and who is also a 
stockholder in the bank, hold good in Texas in the event it should be necessary to 
contest itin the courts? Also, is a note drawn without grace effective, or could a 
man take grace regardless of whether the note reads with or without ? 
SUBSCRIBER. 


Answer.—1. Wedonot think the acknowledgment will hold good. In 
the case of Baxter Building and Loan Association v. Heady before the 
Texas Court of Civil Appeals in 1899 (21 Civ. App. 154) a contract 
creating a lien on a homestead in favor of a building and loan associa- 
tion was acknowledged before a notary who was a stockholder in the 
association. The court held that the acknowledgment was of no ef- 
fect and denied the lien. It said: ‘*The authorities with few excep- 
tions hold that a notary having an interest in the subject is not capa- 
ble of acting officially with reference thereto, the rule being applicable 
alike to acknowledgments and the taking of depositions.” A similar 
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decision was made and a notary held disqualified because he was a 
stockholder, in Miles v. Kelley, 16 Tex. Civ. App. 147. 

2. Days of grace have been entirely abolished in a majority of the 
states. But in Texas the statute law still provides that ‘‘three days of 
grace shall be allowed on all bills and notes assignable or negotiable 
by law.” Under this a note drawn without mention of grace therein 
is payable with three days of grace added by operation of law. The 
note is not due until the third day of grace. Where it is desired to 
make a note payable without grace, it is necessary to so state in the 
note. Unless so stated, a note assignable or negotiable by law carries 
grace in Texas. 


Affixing of Seal to Corporation or Partnership Note. 


Not necessary to validity of corporation note—But negotiability not affected in North Carolina. 


Editor Banking Law Journal : ASHEVILLE, N.C., February 16, 1906. 
DEAR SIR :—Please answer the questions below: 
1. Does the seal of an ordinary note of a corporation make it any better? 
2. If the minutes of a corporation say that their notes must be executed by Presi- 
dent and Secretary, how should they sign when not affixing seal ? 
3. A firm cannot have a seal, but if it should sign note with the word “Seal” 
rinted after the signature, does it in any way affect the validity of the paper ? 
CASHIER, 


Answer.—1. The seal is the old mode of signature of a corporation. 
[t was formerly supposed that a corporation could not enter into a 
contract without attaching the corporate seal; but the prevailing 
judicial rule throughout this country now is that the corporate seal need 
not be attached to a corporate contract unless a similar contract made 
by an individual would require a seal. The statute of North Carolina 
gives every corporation the power ‘‘to make and use a common seal” 
and provides that ‘‘any corporation may convey lands, and all other 
property whichis transferable by deed, by deed of bargain and sale 
or other proper deed, sealed with the common seal and signed in its 
name” etc. But as to negotiable promissory notes there is no statu- 
tory provision as to execution by seal and this is not necessary to the 
validity of such instruments. The Supreme Court of North Carolina 
in Benbow v. Cook, 115 N. C. 332 say: ‘‘A corporation must at least 
affix its seal to such instruments as would be invalid if executed by a 
natural person without a seal.”” We see no particular advantage to 
the holder of a corporation note by reason of the affixing of the seal. 
It might give it longer life before outlawed by the statute of limita- 
tions, but even this is doubtful for some cases have held the mere af- 
fixing of the seal will be regarded as a part of the signature of the 
corporation and will not make the instrument a sealed instrument un- 
less it contains words in the body referring to the seal. The effect of 
affixing a corporate seal, it has also been held, is to constitute prima 
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facie evidence that the execution of the instrument was duly authorized. 
It would not, therefore, be incumbent on the party offering the instru- 
ment in evidence to affirmatively prove that the signing officers, in an) 
case, were duly authorized, although it would be competent of cours« 
for the opposite party to go behind the seal and show execution 
without proper authority (Clark v. Hodge, 116 N. C. 761). 

This, however, relates merely to the burden of proof. 

2. The corporation note in the case stated should be signed thus: 
‘*The Smith Manufacturing Company, by Thomas Jones, President, 
James Smith, Secretary.” 

3. At common law the affixing of a seal to the promissory note 
of a private individual destroyed its negotiability; although as to cor- 
porations it was generally held that, the use of the seal being the ordi 
nary mode of execution, the affixing of the corporation seal to the note 
did not have this effect. But now the Negotiable Instruments Law 
which has been enacted in North Carolina provides that the validity 
and negotiable character of an instrument are not affected by the fact 
that it * * * (4) bears a seal.” So that under this law the affixing of 
a seal to a partnership signature on a note does not affect either its 
validity or negotiability. 


Lost Savings Bank Book. 


Bond of indemnity as a pre-requisite to payment sometimes taken, but cannot legally be required—Afiidavit 
‘ and advertisement of loss the usual procedure. 





Editor Banking Law Journal: , MICH., January 16, 1906. 


DEAR SIR:—Will you kindly advise through the JOURNAL as to the following : 

A depositor in a savings bank lost or mislaid his savings book and notified the 
bank of the loss. The book was not found for several weeks, and, while it was still 
lost, the depositor called at the bank and asked to withdraw the money, but was told 
that in order to draw the money without surrendering the book it would be necessary 
for him to put up an indemnity bond for double the amount due on the book. Is it 
customary for banks to require bonds before payment of amount due on savings book 
when it has been lost, and can a bank lawfully require it? Also, would a bank be 
liable to the holder of such a savings book in due course (having purchased it from 
the depositor) if the bank, on the word of the depositor that the book was lost, paid 
the amount and closed the account ? CASHIER. 


Answer.—A savings bank book is not a negotiable instrument, and 
if the bank pays a depositor the amount of his balance, without presenta- 
tion of the book, on his word that the book is lost, it would not be liable 
to a purchaser of the book from the depositor, as the purchaser would 
take no greater rights than the depositor had, and any assigned claim 
which he had against the bank would be subject to the defense of pay- 
ment to the rightful owner before notice of the assignment. Even 
though the rules of the bank required that the book be presented in 
order to withdraw the money, this rule would not protect a purchaser, 
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for it would be competent for the bank and depositor to agree upon 
payment, without the production of the book, on terms satisfactory to 
the bank. A savings bank book is not like a negotiable certificate of 
deposit, assignment of which before maturity to an innocent pur- 
chaser for value would protect the purchaser against the defense of 
payment madetothe original payee without surrender of the certificate. 

It is, however, the practice of some banks to require a bond of in- 
demnity from adepositor before making payment of an account where 
the book has been lost, coupled with an affidavit of loss. Other banks 
do not require a bond of indemnity, and just pay on affidavit of loss, 
especially where the amount is small. In addition to taking an affi- 
davit, many by-laws of savings banks require that publication of loss 
be made. Some by-laws give the officers of the bank authority to 
waive the advertisement, or reduce the number of times which it is 
to be made, as well as authority to waive a bond of indemnity; but 
by-laws seldom, if ever, give an officer authority to waive an affidavit 
of loss of the book. 

So far as a bond of indemnity is concerned, it is doubtful whether, 
it a depositor who has lost his book refuses to give it, the bank can 
compel it as matter of law. Cases have arisen where non-negotiable 
certificates of deposit have been lost and the bank had been held com- 
pelled to pay without indemnity, for no transferee of such a certificate 
could acquire any greater rights than the depositor, and payment to 
the latter would be a good defense. The same legal reasoning would 
apply with greater force toa savings bank book, which is not a promise 
to pay money at all, either negotiable or non-negotiable, butis a mere 
evidence of indebtedness of the bank to the depositor, made an im- 
portant factor in the transaction of payment by reason of the usual re- 
quirement of its presentation when payment is made. It is in no 
sense a negotiable obligation to pay money upon which a purchaser 
from the depositor could acquire any greater rights against the bank 
than the depositor himself had. 

Since writing the foregoing, the following news-item, published in 
the Michigan Investor of February 17, 1906, has come to our attention. 
The decision of the circuit court bears out what we say as to the non- 
negotiability of a savings bank pass-book and inability of the bank to 
legally require a bond of indemnity asa pre-requisite to payment to a 
depositor who has lost his book: 

SAVING BANK PASS BOOKS. 


Fanny Slater, a depositor in the Port Huron Savings bank, died June 6, 1905. 
Relatives in searching her house failed to find her bank book. On August 25 
Edward L. Vincent was appointed administrator, and made a demand on the bank 
for $530.75. The bank refused to turn the money over to him unless he produced the 
savings book. Suit was begun and Judge Tappan, of the St. Clair circuit court, gives 
his conclusions as follows: 
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1. That the plaintiff as administrator has made reasonable efforts to locate the 
missing pass book, and that he is unable to do so. 


2. That he has delayed the bringing of his action a reasonable length of time after 


the death of his intestate. 

3. That the defendant bank has no legal right to withhold payment indefinite! 
because of inability to produce the pass book as provided for in rule 8. 

4. That there being no legal liability on the part of the bank to an assignee of 
the claim there is no merit in its demand for an indemnity bond. 

5. That the mere fact that such an assignee may possibly bring suit against th 
bank fixes no legal right to such a bond, as this would be true upon a similar assign 
ment of any claim. 

Judgment is therefore entered in favor of the plaintiff and against defendant for 
the sum of $530.75 with costs to be taxed. 


THE COMING CONVENTIONS. 


The following State Bankers Associations have announced the dates of their re- 
spective meetings this year: 
Arkansas—Aprtil 19, 20, at Little Rock. C. T. Walker, Secretary, Little Rock. 


California—May 17, 18, 19, at Santa Barbara. R. M. Welch, Secretary, San 
Francisco. 


Jowa—June 13, 14, at Cedar Rapids. J.M. Dinwiddie, Secretary, Cedar Rapids. 
Kansas —May 22, 23, 24, at Wichita. W. W. Bowman, Secretary, Concordia. 
Loudstana—April 18, 19, at Lake Charles. 

Maryland—June 19, 20, 21, at Ocean City. Charles Hann, Secretary, Baltimore. 


Minnesota—June 20, 21, at Tonka Bay Hotel, Lake Minnetonka. Joseph Chap- 
man, Jr., Secretary, Minneapolis. 


Missouri—May 16, 17, at Excelsior Springs. W. F. Keyser, Secretary, Sedalia. 
New Jersey—April 27, 28, at Atlantic City. Wm. J. Field, Secretary, Jersey City. 
North Dakota—July 16, at Fargo. W.C. McFadden, Secretary, Fargo. 

Oklahoma—May 21, 22, at Oklahoma City. H.W. Palmer, Secretary, Guthrie. 


South Carolina—May 8, 9, 10, at Greenville. Giles S. Wilson, Secretary, Spar- 
tanburg. 


South Dakota—May 23, 24, at Aberdeen. J. E. Platt, Secretary, Clark, S. D. 


Tennessee—June 6, 7, at Lookout Mountain. Frank K. Houston, Secretary, 
Nashville. 


Texas— May 9, 10, at San Antonio. J. W. Butler, Secretary, Clifton. 

Virginéa—June 21, 22, 23, at Old Point Comfort. N. P. Gatling, Sec., Lynchburg. 
West Virginia—June 19, 20, at Elkins. C.T. Haskins, Secretary, Parkersburg. 
Wisconstn—July or August at Milwaukee. John Campbell, Secretary, Milwaukee. 


American Institute of Bank Clerks—September 6, 7, 8, at Atlantic City, N. J. 
G. H. Richards, Chairman, Minneapolis. 


NEW YORK STATE BANKERS’ CONVENTION. 


July 5 and 6 have been selected by the executive council of the New York State 
Bankers’ Association as the dates for the convention of 1906. It is the opinion of 
President Alfred H. Curtis that Hotel Champlain, at Bluff Point, will be selected as 
the place. There will no doubt be an unusually large attendance, as a large number 
of bank officials will be glad to take advantage of the five days’ holiday from the 4th 
to the 8th inclusive. 
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APPENDIX. 


THE MERCANTILE NATIONAL BANK. 


The new home of the Mercantile National Bank in the Western Union building 
at the Northwest corner of Broadway and Dey Street, is now nearing completion. 
When finished, it will be one of the handsomest banking rooms in New York. 

It was a wise move on the part of the management of the Mercantile in securing 
i long lease of this corner, as the increase in value of property in this section within 
the last year will enable it to dispose of the southwest corner it now occupies for a 
handsome increase over the valuation at which it has been carried on the books of 
the bank. It is in this block that the proposed new forty-story sky-scraper Singer 
building, the highest building in the world, is to be built. 


THE ORIENTAL BANK. 


In the official statement of the Oriental Bank, on February 2oth, to the State 
Banking Department the deposits were $11,953,630, loans and discounts $9,179,151, 
surplus and profits $1,112,263, total resources $13,818,302, with capital of $750,000. 

The growth of the Oriental since April 10, 1903, has been remarkable. On that 
date its headquarters were moved down-town, and R. W. Jones, Jr., was made Presi- 
dentand Geo. W. Adams, Cashier. The deposits then were approximately $2,500,000 ; 
to-day they are approximately $12,000,000. 


THE CITIZENS-CENTRAL NATIONAL BANK. 


Jesse M. Smith, who for some time has been in charge of the credit department 
of the Citizens-Central National Bank, has been appointed Assistant Cashier of that 
institution. Mr. Smith’s long experience as a credit man both in the mercantile and 
banking business, particularly qualifies him for his new position, and his promotion is 
well merited. 

The Citizens-Central is to-day one of the most progressive banks in New York. 
The officers, with one exception, all belong to the younger generation of bankers, and 
it is under their management that the bank has become so successful. Edwin S. 
Schenck, the President, enjoys the reputation of being the youngest bank president 
in New York, although his banking experience dates back a number of years. He is 
a man of untiring efforts, energy and ambition. Ewald Fleitmann, the Vice-President, 
does not take an active part in the management, but is a good counsellor, and served 
a number of years as President of the old Citizens National before its consolidation 
with the Central. Henry Dimse, the Cashier, who shares in the management with 
Mr. Schenck, is known among the banking fraternity as one of the most careful and 
it the same time progressive bankers in New York. He has a seemingly unlimited , 
capacity for hard work. 

Albion K. Chapman the First Assistant Cashier, has devoted his whole business 
life to the banking business, having served as Assistant Cashier and Cashier in the 
old Ninth National. Mr. Chapman is also a painstaking careful banker. Jesse M. 
Smith, who is mentioned at the beginning of this article, is the other Assistant Cashier. 

Leo H. McCall has resigned his position as Assistant Cashier of the Citizens- 
Central Bank, and is now engaged in a general fire and liability insurance business 
with Edward M. Connelly. The firm name is Connelly & McCall, with offices at 
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346 Broadway. Although quite a young man, Mr. McCall has had a number of 
years of business experience in the banking and trust company business, which wil! 
no doubt be of much value to him in his new field. 


FISK & ROBINSON’S MONTHLY BULLETIN. 


Fisk & Robinson’s Monthly Bulletin for March says : “ The volume of transactions 
was somewhat curtailed, although prices held firm or recorded only nominal recessions 
The unprecedented use of funds for manufacturing purposes and for the handling of 
agricultural products is the only deterrent to a broad demand for investment issues. 
That a portion of the funds so actively employed in business will return to the invest- 
ment market with an increment of interest or earnings is apparent. Meanwhile, as a 
result of sound business conditions the intrinsic value of well secured railroad bonds 
will steadily increase.” The firm offers among other investments in its March bulle- 
tin: Morris & Essex first consolidated 7s, to yield about 3.5 per cent.; Chicago & 
Erie rst 5s, to yield about 4.08; Buffalo & Susquehanna 20-year debenture 5s, to 
yield about 5.16; Georgia Central consolidated 5s, to yield about 4.26, and Gulf & 
Ship Island 1st and refunding terminal 5s, to yield about 4.78. 


BRANCH MANAGER G. L. PEGRAM. 


The JOURNAL takes pleasure in noting the continued advancement of Mr. G. L. 
Pegram, one of the progressive young bank officers of New York City. Mr. Pegram 
entered the banking business in June, 1889, as a messenger in the National Shoe and 
Leather Bank, and was later with the Twelfth Ward Bank for about four years as 
Paying Teller. In January 1902 he was appointed manager of the 116th Street branch 
of the Colonial Bank. This is their largest branch. In January, 1906, he was appointed 
Assistant Cashier. 

In February, 1906, Mr. Pegram was appointed Assistant Cashier of the Metropoli- 
tan Bank, and manager of the Maiden Lane Branch. 

Mr. Pegram was a student in the course of lectures on the Negotiable Instruments 
Law given by Mr. Paton in 1903, before the Alexander Hamilton Chapter, American 
Institute of Bank Clerks. Last year he took the course in Political Economy given to 
members of New York Chapter by Prof. Joseph French Johnson of the New York 
University, and the present year he is attending the course of lectures on Commercial! 
Law delivered before New York Chapter by Mr. Paton. 


PROPOSED AMENDMENT TO NATIONAL BANK ACT, 


The New York Clearing House on Monday, February 19, adopted a resolution 
approving the proposed amendment to the National Banking Law, as provided by the 
following bill: 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, that section fifty-two hundred of the Revised 
Statutes of the United States be, and the same is hereby amended by inserting the 
words ‘“‘and surplus” after words ‘“‘Capital stock,” so that said section so amended shall 
read as follows: 

“Sec. 5200. The total liabilities to any association of any person, or of any com- 
pany, corporation or firm for money borrowed, including in the liabilities of a com- 
pany or firm the liabilities of the several members thereof, shall at no time exceed 
one-tenth part of the amount of the capital stock and surplus of such association actu- 
ally paid in. But the discount of bills of exchange drawn in good faith against actu- 
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y existing values, and the discount of commercial or business paper actually owned 
‘the person negotiating the same shall not be considered as money borrowed.” 


The amendment has already been indorsed by the Philadelphia and Pittsburgh 
earing House Associations, and similar action is anticipated by Clearing House 
\ssociations in other cities. 


BUSINESS CONDITIONS IN GEORGIA. 


Mr. John K. Ottley, Vice-President of the Fourth National Bank, of Atlanta, Ga., 

1 a visit to the Metropolis last week. Mr. Ottley reports that business conditions 
; | prospects were never better in the South than at the present time. 

Mr. Ottley was recently made Vice-President of the Fourth, having served as 
shier for ten years, the year the bank was organized as a national bank, at which 
1e it was the successor to the American Trust and Banking Company, which was 
vanized in 1890, 

Che Fourth is to-day one of the strongest banks in the South. It recently made 
angements to have an audit company make two complete examinations each year, 
the purpose of giving greater publicity as to how the management conducts its 

[he capital of the Fourth National Bank is $400,000; surplus and profits of 
it $325,000; deposits of over $4,000,000, and total resources approximately 
»5.400,000, 
he officers are: J. W. Englist, President; Walker P. Inman and John K. Ottley, 
-Presidents; Charles I. Ryan, Cashier; William T. Perkerson, Assistant Cashier, 


THE BANKER IN THE PROVINCE OF QUEBEC. 


The JOURNAL has been favored by Mr. R. D. McGibbon, K. C., with a copy of 

; address delivered on the opening of a course of law lectures to Bank Clerks 
n Montreal, January 23, 1906, under the auspices of the Montreal Clearing House 
nmittee, entitled “‘ The Banker in the province of Quebec.” Mr. McGibbon spoke 
> dignity and importance of the profession in which his hearers were engaged, 
lescribed in detail the functions, relations and transactions of the banker. The 
<er dwelt upon the importance of the banker knowing what things he may law- 
do, what things he is forbidden to do, and with respect to the former class, how 
y are to be done. He said the banker must naturally be familiar with the laws 
plicable to bills and notes, and other negotiable instruments; must understand the 
es relative to securities; must know the laws relative to the personal status of the 
ties with whom he does business, and, as he must occasionally lend upon mortgage 
ids of corporations or accept real estate by way of additional security, he must be 
quainted with the real estate laws of the Province, The laws relating to common 
riers, bills of lading, charter parties and insurance must also be understood. 

The Province of Quebec is under the regime of the civil law, derived from the 
oman Law, and similar in most respects to the law of France, as codified by the 
ode Napoleon in 1804. 

During the course of his remarks, Mr. McGibbon said: ‘ Our Canadian Banking 
stem is frequently lauded and declared to be, if not perfection, at least the next 

ng to it. Whether these comments are entirely justified or not, it seems to me the 
rength of our Canadian banking depends less upon the forms in which our banking 
conducted than upon the character, ability, fidelity and discipline, which have 
stinguished the officials of our banks in the past. The most ingeniously contrived 
system of business will break down unless the men who control it possess the qualifica- 
ons of high principle, wide knowledge and genuine enterprise.” 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported 
New York Clearing House for the weeks ending March 11, 1905, and March 10, 1906, respec 'y 
together with a computation of the proportionate increase or decrease of deposits for the year 


the 





Loans, Loans, || Deposits, 
1905. 1906. 1905. | 
Bank of N. Y., N. B. A..... $18,984.000| $ 16,672,000) $ 18,234,000) 


t Deposits, | Per Cent. 
1906. | Inc. 


$ 14,840,000 


BANKS. 








Bank of the ManhattanCo.. 29,009,000 
Merchants’ National 13,637,700 
Mechanics’ National 22,225,000 
Bank of America 22,927,100 
Phenix National 3,445,000 
National City 207,481,100 
Chemical National 23,796,000 
Merchants’ Exch. National..| 5,901,400 
Gallatin National | 8,821,700 


Nat. Butchers & Drovers’..| 2,185,900 
Mechanics & Traders’ 4,980,000 
Greenwich 3,587,100 
American Exchange Nat...) 29,205,300 
Nat. Bank of Commerce | 153,764,700 
24,390,600 
3,338,100 
6,044,300 
2,095,700 
16.607 ,300) 
48,473,600 
7,024,000 
16,680, 300 
3,232,500 
7,246,900 
7,173,000 
29,782,000 
8,646,500 
24,373,000 
74,371,000 
1,203,200 
21,128,400 
9,539,000 
105,742,000 
8,070,600 
3,146,000 
4,332,000 
4,262,800 
47,030,600 
9,962,700 
2,591,600 
2,609, 500 
1 3,096,300 
7,712,100 
2,689,900 
9,119,900 
3,625,000 
15,174,000) 
4,119,000} 
11,984,300 
5,598,300 
6,096, 300) 
4,657,000} 


Nat. Bank of N. America.. .! 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 

Oriental 

Importers & Traders’ Nat.. 
National Park 


East River National 
Fourth National 

Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 

Chase National | 
Fifth Avenue 

German Exchange 
Germania 

Lincoln National 

Garfield National 

Fifth National 

Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National.. 
Astor National 


22,527,060 | 
11,346,100 | 
18,247,000 
22,371,800), 
6,988,000 || 
145,157,500 | 
25,801,700 | 
5,236,800)! 
8,591,500) 
2,485,900 
5,860,000, 
5,029, 300) 
28,888,800) 
136,933,000 
21 296,400! 
3,158,700) 
6,066,000) | 
2,151,400)| 
14,454.400)| 
46,822,800)! 
7,622,000 | 
18,886,400) 
35544200) 
71307 000) 
5,069,500) 
31,047,000) 
9,039,000) 
24,007,000 
71,734,000) 
1,221,300)| 
17,762,600)| 
10,388,000)| 
84,581,300)) 
8,593,100 | 
3+309,000) 
4,844,500 
4,1 19,000 
47,027,600 | 
10,385,400 | 
3,095,800 
3,044,600 | 
14,509,900 | 
7,691,000 
3,015,100 
10,177,700 || 
4,135,000 
16,362,000 
4,221,000 
10,559,600 | 
5,985,800 
5,847,000 | 
4,361,000 





34,024,000 
16,989,800 
24,127,000 
25,021,400 
2,927,000 
219,030,000 
22,833,500 
6,622,400 
6,862,700 
2,519,400 
5,646,000 
3,631,700 
22,333,000 
140,829,200 
21,121,800 
3,745,100 
6,083,500 
2,508,200 
15,840,000 
59,121,600 
6,551,000 
20,954,700 
3,694,200 
7,211,100 
9,504,600] 
36,370,000 
8,833,200 
22,063,000 
86,144,000 
1,418,500 
23,847,100 
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Totals 





$1,132,920,300 





$1,019,579,500 


25,530,000, .... 


14,01 3,706 


17,340,000] ... 


23,571,000 


5,920,000) 102. 2 


131,097,300 


24,882,100, 8.9 re 


5.495,700 
6,45 5,800 


2,635,600} 4. 
6,398,000, 13.3 
5.390.400) 48. 


20,978,400, 
115,726,200) . 


17,714,700) . 


3,584,200) .... 


6,160,000 I 


2,624,000) 4. 


13,760,000} .... 13.1 


54,125,400, oes 
7,394,000) 12. 


18,811,300 


3,873,300, 4. 


6,940,000 


6,484,800] .... |3 


37.933,000) 
8,982,700 
21,138,000 


82,218,000) ae 
1,390,000) .... 


19,456,200) 
11,111,000 
70,655,000 


11,656,000 
4,242,500 
5.569,900 


15,608,800) 1 


8,069,300 
3,07 1,700 
9,718,500 
4,445,000 
19,05 5.000 
4,467 ,000 
8.635.500 
6,845,300 
6,813,100 
4,243,000 


'8,187,665,800 $1 ,001,932,000) 





+ United States Deposits included, $9.659.800 





